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Introduction 
 

Many public employees, including police, fire, correction, sanitation 
and civilians rendered rescue, recovery and cleanup at the former 
World Trade Center site and other designated locations…. [T]he 
State must recognize the services that these individuals provided 
not only to the victims and their families, but to all citizens of the 
City and State of New York and the United States of America.  As a 
result, it is only fitting that they be protected when a disability 
ensues as a consequence of their selfless acts of bravery working 
at the World Trade Center site and other sites. 

 
Sponsors’ Memorandum in Support of Legislation (A6281A, 
enacted as Laws of 2005, Chapter 104, amended by Laws of 2005, 
Chapter 93, Laws of 2008, Chapter 489, Laws of 2010, Chapter 
361, hereinafter referred to as the “World Trade Center disability 
law”). 
 
The World Trade Center disability law amended the New York State Retirement 
and Social Security Law and the New York City Administrative Code to provide 
that any public employee who suffered an injury or illness directly related to the 
terrorist attacks on September 11, 2001, be presumptively eligible for an 
accidental disability.   
 
Charter 
 
The September 11th Worker Protection Task Force (“Task Force”) was created 
as part of the World Trade Center disability law, in legislation designated as the 
September 11th Worker Protection Task Force Act.  A copy of that Act, as 
amended, is attached as an Appendix to this report. 
 
There are 20 members of the Task Force who are appointed as follows: 
 

• Six members by the Governor 
• Three members by the Temporary President of the Senate, two of 

whom shall be representatives from the organizations representing 
workers at the World Trade Center site and one of whom shall be a 
representative of a recognized health organization with appropriate 
expertise; 

• Three members by the Speaker of the Assembly, two of whom shall 
be representatives from the organizations representing workers at 
the World Trade Center site and one of whom shall be a 
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representative of a recognized health organization with appropriate 
expertise; 

• The State Comptroller or his or her representative; 
• The Comptroller of the City of New York or his or her 

representative; 
• The Mayor of the City of New York or his or her representative; 
• The Commissioner of the State Department of Health or his or her 

representative; 
• The Commissioner of the State Department of Labor or his or her 

representative;  
• The Director of the State Division of the Budget or his or her 

representative; and 
• The Commissioner of the State Department of Civil Service or his 

or her representative; and 
• The Medical Director of the Mount Sinai Irving J. Selikoff Center for 

Occupational and Environmental Medicine, or his or her designee. 
 
 
Task Force Members 
 
The members of the Task Force during the period of June 1, 2011, to May 31, 
2012, were: 
 

• Dr. Thomas K. Aldrich, Pulmonary Medical Division, Montefiore 
Medical Center and Albert Einstein College of Medicine, Chair 

• Lou Matarazzo, Executive Director, Detectives Endowment 
Association, Vice Chair  

 
• Suzy S. Ballantyne, Assistant to the President, New York State 

AFL-CIO 
• Michael Bloomberg, Mayor, New York City  
• Stephen J. Cassidy, President, Uniformed Firefighters Association  
• Thomas DiNapoli, New York State Comptroller  
• Colleen C. Gardner, Commissioner, New York State Department of 

Labor 
• Dr. Laura Crowley, Mt. Sinai-Irving J. Selikoff Center for 

Occupational and Environmental Medicine (successor in office to 
Dr. Stephen Levin) 

• Gregory Floyd, President, International Brotherhood of Teamsters, 
Local 237 

• Patricia Hite, Acting Commissioner, New York State Department of 
Civil Service  

• Alexander Hagan, President, Uniformed Fire Officers Association, 
Local 854, IAFF 
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• Dr. Stephen Levin, Mt. Sinai-Irving J. Selikoff Center for 
Occupational and Environmental Medicine (deceased, succeeded 
in office by Dr. Laura Crowley) 

• John C. Liu, New York City Comptroller  
• Patrick J. Lynch, President, New York City Patrolmen’s Benevolent 

Association 
• Robert L. Megna, Director, New York State Division of the Budget  
• Dr. James M. Melius, Administrator & Research Director, New York 

State Laborers’ Health & Safety Trust Fund 
• Peter D. Meringolo, Chairman, New York State Public Employees 

Conference 
• Dr. David Prezant, Chief Medical Officer, Office of Medical Affairs, 

New York City Fire Department 
• Lillian Roberts, Executive Director, District Council 37, AFSCME, 

AFL-CIO 
• David J. Rosenzwieg, Retired President, Uniform Fire Dispatch 

Benevolent Association  
• Nirav R. Shah, M.D., Commissioner, New York State Department 

of Health 
 
Individuals who regularly participated in the Task Force as representatives for 
certain members during the period of June 1, 2010, to May 31, 2011, included: 

 
• Pico Ben-Amotz, Esq. for the Commissioner of the New York State 

Department of Labor 
• Bob Brondi for the Director of the New York State Division of the 

Budget 
• Valerie Budzik, for John C. Liu, New York City Comptroller  
• Lee Clarke for Lillian Roberts, Executive Director, District Council 

37, AFSCME, AFL-CIO 
• Robert Coughlin, Esq. for Thomas DiNapoli, New York State 

Comptroller  
• Dr. Richard Ciulla for the Commissioner of the New York State 

Department of Civil Service 
• Brian Geller, Esq. for Michael Bloomberg, Mayor, New York City 
• Dr. Matthew P. Mauer for the Commissioner of the New York State 

Department of Health 
• Christopher J. McGrath, Esq. for Patrick J. Lynch, President, New 

York City Patrolmen’s Benevolent Association 
• Guille Mejia, for Lilian Roberts, Executive Director, District Council 

37, AFSCME, AFL-CIO 
• Ricardo Elias Morales, for John C. Liu, New York City Comptroller 
• William Romaka for Stephen J. Cassidy, President, Uniformed 

Firefighters Association  
• Richard Simon, for John C. Liu, New York City Comptroller 
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• Frank Tramontano for Patrick J. Lynch, President, New York City 
Patrolmen’s Benevolent Association 
 

Mission 
 
The purpose of the World Trade Center disability law was to establish 
presumptive eligibility for accidental disability for the “public employees, including 
police, fire, correction, sanitation and civilians” who “rendered rescue, recovery 
and clean up at the former world trade center site and other designated 
locations” so that they can “be protected when a disability ensues.”  Sponsor’s 
Memo in support of A6281A. 
 
The Task Force was created in recognition of “health issues and concerns of the 
workers who participated in the rescue, recovery and clean up of the World 
Trade Center and related areas”.  September 11th Worker Protection Task Force 
Act  at section 2 (Laws of 2005, Chapter 104, Part B, section 2). 
 
The Task Force is required to submit annual reports on or before June 1 to the 
governor, the temporary president of the senate and the speaker of the assembly 
that address (a) the progress being made in fulfilling the duties of the Task Force 
and in developing recommendations; and (b) recommend strategies or actions 
for ongoing monitoring and treatment of individuals.   
 
The Task Force has the following duties relating to workers who participated in 
the World Trade Center rescue, recovery and cleanup: 
  

a)  to obtain from the department of health and the New York city 
department of health, such departments’ review of statistical and 
qualitative data on the prevalence and incidence of sickness, illness and 
disability of such workers; 
 
(b) to obtain from other sources reviews of statistical and qualitative data 
on the prevalence and incidence of sickness, illness and disability of such 
workers; 
 
(c) assess based upon evidence presented, the nature, scope and 
magnitude of the health impacts caused by exposure to air and elements;  
 
(d) measure the adverse health effects of exposure on such workers; 
 
(e) to consult with any organization, health institution, governmental 
agency or person including, but not limited to, the department of health, 
the department of environmental conservation, the federal environmental 
protection agency, the New York committee for occupational safety and 
health and the occupational safety and health administration; 
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(f) to identify and examine the limitations of any existing laws, regulations, 
programs, and services with regard to coverage, extent of disability, 
process for determination, adequacy of coverage and treatment of specific 
types of disabilities and to undertake any recommendations;  
 
(g) to receive and to consider reports and testimony from individuals, the 
health department, community-based organizations, voluntary health 
organizations, and other public and private organizations statewide to 
learn more about the diagnosis, care, and treatment of such workers at 
these designated sites; and  
 
(h) to identify federal funding sources to assist state and local 
governments in paying costs associated with disability benefits under [the 
World Trade Center disability law]. 

 
The chair of the Task Force is empowered to establish committees for the 
purpose of making special studies pursuant to the above-referenced duties and 
may appoint non-Task Force members to serve on each committee as resource 
persons, who shall be voting members of the committees to which they are 
appointed. 
 
2011-12 
 
During the past year, the task force met six times to discuss issues and areas of 
inquiry that included the following: 
 

• Legislation to implement prior task force recommendations regarding 
members who separated from service with vested benefits and members 
of tiers I and II of the Teachers Retirement System and the Board of 
Education Retirement Systems, and the definition of qualifying condition in 
Article 8-A of the Workers’ Compensation Law.  Members of the Taskforce 
have helped to draft the legislation and continue to provide information 
and support. 

• Registration data following the close of the statutory registration period on 
September 11, 2010;  

• Recommendations to re-open the registration period, which closed on 
September 11, 2010; The Taskforce prepared a statement in support of 
extending the filing deadline (see attached Appendix A). The statement 
was accepted by a vote of ten for, one against, and one abstention. 

• The Taskforce was made aware of a case in which a worker’s registration 
was disallowed for lack of the employer’s certification that he met 
exposure criteria, because the employer’s records had been destroyed.  
That particular case was resolved by the acceptance of coworkers’ 
affidavits, but the Taskforce has considered whether to recommend more 
uniform criteria to verify exposure when accurate records are not 
available.   



 6 

• Workers compensation data, updates and recommendations on issues 
previously reported on by the task force and its Workers’ Compensation 
committee (see attached Appendix B); The Taskforce has been made 
aware that lengthy delays and frequent, near-automatic, controversion of 
claims are still problems.  The Workers Compensation committee will 
continue to monitor progress. 

• Proposed recommendations to extend coverage to Fire Department of 
New York (“FDNY”) members who were assigned to vehicles before they 
were decontaminated. The Taskforce was provided with evidence 
regarding the numbers of vehicles, principally fire apparatus, that were put 
back into service well after 9/11/2001, without thorough decontamination, 
resulting in potential exposure of FDNY personnel to World Trade Center 
dust, via the heating and air conditioning systems of the apparatus.  The 
Taskforce requested further information and will consider the appropriate 
response at a future meeting.    



 
 
 
 
 
 
 
 
 
 

APPENDIX A 
 
 

Statement Regarding Potential Extension of Filing Deadlines 
for World Trade Center (“WTC”)-Related New York State 

Pension and Workers’ Compensation Claims 
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STATEMENT REGARDING POTENTIAL EXTENSION OF FILING 
DEADLINES FOR WTC-RELATED NEW YORK STATE PENSION AND 

WORKERS’ COMPENSATION CLAIMS. 
 

The New York State September 11th Workers’ Protection Taskforce 
 

Adopted May 3, 2012 
 
The September 11, 2001 terrorist attack on the World Trade Center 
(WTC) and the collapse of the two towers and the nearby #7 WTC Tower 
later that afternoon killed nearly 3000 persons immediately and exposed 
thousands to an unprecedented density of toxic dust and fumes.  The 
subsequent 10 month recovery effort at the site led to continued exposure 
of many thousands of recovery workers at the site, and, to a lesser but still 
substantial extent, local residents, students, workers, and passers-by.   
The results, in many cases, included acute or sub-acute upper and lower 
respiratory, gastrointestinal, psychiatric, musculoskeletal and other 
conditions, some of which have persisted, while others improved or 
resolved.  Concern persists regarding the potential development of late-
emerging WTC-related diseases, including cancers.  A recent exhaustive 
study of incident cancers in FDNY firefighters has concluded that even 
within the first 7 years after 9/11/2001, there has been a small, but 
significant, increase in cancer incidence caused by WTC exposure (Zeig-
Owens et al, Lancet. 2011 378:898-905).  In general, cancer latency is 
long enough that the full effects of exposure cannot be anticipated before 
15 years---and, in the case of mesothelioma after asbestos exposure, for 
example, may be as long as several decades.  
 
Several monitoring and treatment programs were established specifically for 
WTC-related illnesses and are now merged into NIOSH’s WTC Health Program.   
In general, the conditions treated in such programs are limited to specified aero 
digestive disorders, mental health conditions, and musculoskeletal disorders.  
Other conditions, including cancer or specific types of cancer, may be added to 
the list in the future, depending on results of periodic reviews of medical evidence 
by the administrator of the Health Program.  One such review is currently being 
conducted, but, as of now, cancers and other late-emerging conditions are not 
identified as covered conditions.   
 
As regards WTC-related pensions and Workers’ compensation claims, only 
certain conditions identified as potentially WTC-caused, qualify workers for WTC-
presumption or for consideration for Workers’ Compensation benefits.  The 
qualifying conditions include the following: 
 
upper respiratory tract (conjunctivitis, rhinitis, sinusitis, pharyngitis, laryngitis, 
vocal cord disease, upper airway hyper-reactivity and tracheo-bronchitis, or a 
combination of such conditions); lower respiratory tract (bronchitis, asthma, 
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reactive airway dysfunction syndrome and various forms of pneumonitis - 
hypersensitivity, granulomatous, or eosinophilic); gastroesophageal tract 
(esophagitis and reflux disease); psychological (post-traumatic stress disorder, 
anxiety, depression, or any combination of these conditions); skin (contact 
dermatitis or burns, infectious, irritant, allergic, idiopathic or non-specific in 
nature, caused by exposure or aggravated by exposure); and new onset 
diseases (resulting from exposure as such diseases may occur in the future 
including cancer, chronic obstructive pulmonary disease, asbestos-related 
diseases, heavy metal poisoning, musculoskeletal disease and chronic 
psychological diseases).  
 
While the evaluation of acute or sub acute illnesses included in the list of 
qualifying conditions is usually not difficult for the application of this presumption, 
the evaluation of "new onset diseases" is often more difficult as the medical 
follow-up of WTC workers is still underway.  We do not yet know with full 
certainty what "new onset diseases" due to WTC exposures will become evident 
in this population.  This uncertainty leaves it to each pension board to make their 
own decisions about how to apply the presumption, which, in turn, can be 
challenged in court. 
 
To be eligible for the presumption of WTC-causation of disability or for opening or 
reopening of a Workers’ Compensation claim for a WTC-related condition, 
despite filing beyond the usual ‘timely” period after exposure, workers must have 
registered with the relevant pension board or Workers’ Compensation Board prior 
to 9/11/2010. 
 
Currently, the NYS 9/11 Workers’ protection Taskforce is considering whether to 
recommend extension of the registration deadline.   
 
Published literature reflects a far greater number of WTC rescue, recovery and 
clean-up participants than are currently registered for pension and/or workers' 
compensation benefits. The Task Force has learned that many of these 
responders did not register previously for a variety of reasons.  
 
The multitude of programs for which registration was required was a cause of 
confusion among the responder population.  In many instances responders were 
under the erroneous impression that they had completed and filed all of the 
required documents when in fact they had registered for only one program (such 
as a health program).  A significant number of these responders did not discover 
that they were not fully registered for all of the relevant programs until the 
existing registration time frames had expired.  In some instances responders did 
not register because they thought they lacked sufficient documentation, and 
other responders erroneously thought that they would not be covered. 
 
Many responders did not register because they were not currently disabled and 
did not have substantial medical costs or lost wages due to WTC-related 
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conditions.  These responders thus failed to appreciate the necessity to register.  
Other responders who suffered from active medical problems found themselves 
too disabled to attend to the necessary paperwork.  
 
In addition, the current recognition of cancers and other late-emerging conditions 
by the medical and governmental community as potentially related to WTC 
exposure, with possible future inclusion in legislation or regulation as covered 
conditions, has created a need to reopen the registration period to provide 
protection to responders who are only now learning that their conditions may be 
related to their WTC exposure. 
 
And finally, for PTSD and depression, two recognized WTC-related conditions, 
social withdrawal and avoidance of thinking about the exposure are important 
features, so affected persons may be reluctant to register for WTC-related 
benefits. 
 
It is important to note that extending the deadline for filing an application does not 
in any way guarantee that benefits will be awarded.  It only means that the 
injured and the ill will have an opportunity to have their case heard. 
 
For all of these reasons, the Task Force believes that persons with qualifying 
WTC exposure should be given an opportunity to register with pension and 
Workers' Compensation boards and that the registration deadlines should be 
extended to permit such filing. 
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Executive Summary 
 

Although it has been ten years since the terrorist attacks of 9/11, there continue to be new 
developments in 9/11-related workers’ compensation claims.  New claims have been filed 
and older claims reopened and developed.  This report provides an update on 9/11-related 
claims in the New York workers’ compensation system, including those made on behalf 
of those who were affected directly by the events of 9/11 and those who were part of the 
rescue, recovery and clean up (“RRCU”) operations.  The report is a follow up to the 
May 2009 report of the Workers’ Compensation Subcommittee of the 9/11 Worker 
Protection Task Force (“Subcommittee Report”) and is based on data provided by the 
New York Workers’ Compensation Board (“Board”). 
 
On September 11, 2010, the deadline for workers to register their participation in RRCU 
operations expired. Registration is necessary to qualify for the extended filing and notice 
timeframes provided by Article 8-A of the Workers’ Compensation Law.  As of 
September 1, 2011, the Board received 48,906 registration forms (known as WTC-12 
forms), of which 47,702 (98%) were timely filed.  1,204 forms were received after the 
deadline.  There was a nearly 50% increase in registrations between May 1, 2008 and 
September 13, 2010.  There has also been an increase in actual workers’ compensation 
claims that contain an associated WTC-12 registration form.  As of September 1, 2011, 
more than 5,200 claims had an associated WTC-12. 

 
Workers, primarily RRCU workers, continue to file new 9/11-related claims.  In the 
period between May 1, 2008 and April 9, 2010, 742 new 9/11-related claims were 
identified, of which 516 were RRCU claims.  All but 156 of these claims were assembled 
after May 1, 2008. 
 
The experience of newly filed claims (assembled by the Board between May 1, 2008 and 
April 9, 2010) has been somewhat better than those filed prior to May 1, 2008.  
Nevertheless, the claims are still subject to much higher rates of litigation than normal 
workers’ compensation claims: 

• Payers disputed (controverted) 44% of new claims, with private insurers disputing 
a higher rate of claims (48%). 

• Approximately 43% of new claims have been established while only 4% have 
been disallowed. 

• Approximately one-quarter of claims have not been pursued (closed for either 
failure to prosecute or no prima facie medical evidence).   

 
The Board continues to hear and decide older claims.  In claims filed before May 1, 2008 
(and included in the Subcommittee Report), the following activity occurred:  

• The number of claims classified as 9/11-related fell by 49; those classified as 
RRCU fell by 24. 

• 350 9/11-related claims were established as compensable, of which 310 were 
RRCU claims.  

• 25 existing 9/11-related claims were disallowed, of which only 12 were RRCU 
claims. 
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Finally, since the Subcommittee Report, the Board has surveyed a subset of claimants 
who had filed 9/11-related claims but had not pursued them (closed for either failure to 
prosecute or no prima facie medical evidence).  The survey reveals some of the confusion 
and frustration that exists around pursuing 9/11-related workers’ compensation claims. 
 

 
 

I. Article 8-A:  Registration 
 

Enacted in 2006, Article 8-A of the Workers’ Compensation Law enables those who 
participated in RRCU operations after the terrorist attacks of September 11, 2001 to file 
workers’ compensation claims for latent conditions more than two years after their initial 
exposure.  To qualify for Article 8-A’s extended timeframes, which run from the 
workers’ date of disablement instead of the date of accident/exposure, one must have 
participated in RRCU operations between September 11, 2001 and September 12, 2002 
and must register as a RRCU worker by filing a WTC-12 form (Registration of 
Participation in World Trade Center Rescue, Recovery, and/or Clean Up Operations) 
with the Workers’ Compensation Board before September 13, 2010.1   
 
More than 47,700 WTC forms (including duplicate forms) were filed on or before the 
deadline.  More than 7,000 forms were filed in the last five months before the deadline.  
The Board received another 1,204 forms in the 11 months after the deadline.  The Board 
does not know how many of the individuals who filed forms after the deadline also filed a 
form timely. 
 
Table 1.  WTC-12 Forms: Filed Pre- and Post- Deadline (as of 9/1/11) 
 

WTC-12 Filing Date 
 

Number of WTC-12 
Forms 

Percentage of 
Forms Filed 

Filed as of Sept 13, 2010 47,702 98% 
         Filed as of May 1, 2008        32,613     67% 
         Filed as of April 9, 2010        40,673     83% 
Filed After Sept 13, 2010 1,204 2% 
TOTAL 48,906 100% 
  
Registration, by itself, does not initiate a claim.  It merely preserves one’s ability to file a 
claim at a later date if the individual becomes disabled.  Nearly ten years after 9/11, the 
vast majority of WTC-12 registrations have not resulted in actual workers’ compensation 
claims.  Of those timely filed, 7,860 WTC-12 forms (16.5% of 47,700) are associated 

                                                 
1 The registration deadline, which was extended on several occasions, ultimately fell on Saturday, 
September 11, 2010.  Because the Board does not process mail on Saturdays, it accepted and processed as 
timely any WTC-12 form received on or before Monday, September 13, 2010. 
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with actual workers’ compensation claims.  As a result of duplicate forms, there are 5,238 
claims that have a WTC-12 registration form.  The rate of actual claims is slightly higher 
among those who filed a late WTC-12 form.   
 
Table 2.  WTC-12 Forms with Workers’ Compensation Claims 
 

WTC-12 Filing Date 
 

Number of WTC-12 
Forms involving 

Claims   

Percentage  
WTC-12 Forms 
involving Claims  

Number 
of Claims 
Involved 

Filed before Sept 14, 2010 
(n=47,702) 7860 16% 5,238 
Filed after and including 
Sept 14, 2010  (n= 1,204) 295 26% 230 
Total (n=48,906) 8155 17% 5,468 

 
 

II. New Workers’ Compensation Claims (Assembled 5/1/08-4/9/10) 
 

The Subcommitee Report was based on claim data as of May 1, 2008.2  Therefore, the 
report contained only claims that had been assembled by the Board on or before May 1, 
2008.  This section includes information about claims that were assembled by the Board 
between May 1, 2008 and April 9, 2010. 
 
In the nearly two year period, the Board identified 746 new claims that are possibly 9/11 
related.3  Of those, 516 (69.2%) are RRCU claims and 43 (5.8%) are victim claims.  The 
remaining 187 are classified as other 9/11 or lack adequate information to classify.  
(Table 3)  The number of new RRCU claims is significant.  It represents more than a 10% 
increase in RRCU claims (Table 3).   
 
Table 3. Inventory of WTC Claims Summary (All Claims) 
 
Claim Type All Claims RRCU Claims 
WTC Claims 5/1/08 12,234 4,984 

Dropped Out -49 -28 

New Claims 746 516 

WTC Claims 4/9/10 12,931 5,472 

                                                 
2 The initial report contained extensive data about claims, including significant data that required manual 
review.  In order to use data that had been thoroughly cleaned and subject to appropriate manual reviews, 
the subcommittee chose a cut-off date of May 1, 2008.    
3 The Board designates claims to be “9/11-related” if the claim involves an injury or illness alleged to result 
from the terrorist attacks and ensuing building collapses on 9/11 or the subsequent RRCU operations.  
Those who were injured in the attacks on 9/11 are designated as victims whereas those who were injured or 
exposed to hazardous materials as part of the RRCU operations are designated RRCU claims.  The Board 
believes that its designations of 9/11-related, victim and RRCU claims are accurate, though there are some 
claims that are difficult to classify due to lack of information.  
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The majority of the new 9/11-related claims were assembled by the Board after May 1, 
2008, though approximately 20% are claims that had been assembled prior to May 1, 
2008 but were identified as 9/11-related for the first time after May 1, 2008 (Table 5).  To 
understand whether the experience of more recently filed 9/11-related claims is different 
than those 9/11-related claims studied by the Subcommittee Report, this section analyzes 
the 561 claims that are not subject to ADR and were assembled after May 1, 2008 (Table 
5).  The data are current as of April 9, 2010. 
 
Table 4. New Claims Group Type (Filed Between May 1, 2008 and April 9, 2010) 
 

Group Type Claims Percentage 
1. Victim 43 5.8% 

2. RRCU at WTC Plaza 504 67.6% 

3. RRCU Off Site 12 1.6% 

4. Other - Not Victim / Not Rescue 28 3.8% 

5. Not Classifiable 87 11.7% 

6. Not WTC Related? 72 9.7% 

Total 746 100.0% 

 
Table 5. New 9/11-related Claims Available for Analysis 
 
Category Total 

"New Claims" in May 2010 Update 746 

ADR Claims -31 

Assembled Prior to 5/1/08 -154 

Total Claims for this "Follow Up" 561 

  
A. Rate of Controversion 

 
One of the key findings in the Subcommittee Report was that 9/11-related claims, and 
RRCU claims in particular, were often disputed (“controverted”) by insurance companies 
and self-insured employers (collectively “payers”).  In the Subcommittee Report, more 
than one-half of all RRCU claims were controverted, and nearly 46% of the most recent 
claims (those assembled between August 14, 2007 and May 1, 2008) were controverted.   

 
This trend continues.  Of the new claims assembled since May 1, 2008, 44% of 9/11-
related claims and 44.8% of RRCU claims were controverted (Table 6).  While this rate 
is slightly lower than the controversion rates in the Subcommittee Report, it remains 
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more than two and a half times higher than the controversion rate for non-9/11-related 
claims.4    
 
Table 6.  Controverted Claims (New 9/11-related Claims) 
 

Activity Type 
RRCU Not RRCU Total 

# Percent # Percent # Percent 

Controverted 192 44.8% 55 41.7% 247 44.0% 

Not Controverted 237 55.2% 77 58.3% 314 56.0% 

Total 429 100.0% 132 100.0% 561 100.0% 

* excludes ADR and claims assembled prior to 5/1/08 
 
The rate of controversion of RRCU claims was further analyzed by employer group.  The 
Subcommittee Report showed that private employers had the highest rate of 
controversion of these claims (61.5%) followed by NYC agencies (50.2%).  These two 
groups continue to hold the top spots, though the rate of controversion is modestly lower 
for each employer group than in the original report (Table 7). 
 
Table 7. Controverted Claims by Employer Group (New RRCU Claims) 
 

Employer Group Controverted Total Rate 

Police, Fire, and Sanitation 18 61 29.5% 

NYC Agencies 11 25 44.0% 

Other Public Agencies 5 14 35.7% 

Private Sector 158 329 48.0% 

Total 192 429 44.8% 

 
Because these claims are the most recently assembled, many have not been fully 
adjudicated by the Board.  As of July 7, 2010, 43% of the controverted claims had been 
established while only 4% had been denied.  16% of claims are pending and another 24% 
have not been pursued (are NPFME and/or FTP) (Table 8). 
 

                                                 
4 The rate of controversion in non-9/11 claims is approximately 16%. See Workers’ Compensation 
Committee Report and Recommendations to September 11th Worker Protection Task Force, May 2009 
(“May Report”), 18 n.32. 
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Table 8. Outcome of Controverted RRCU Claims (New 9/11-related Claims) 
 

Outcome As of 4/9/10 As of 7/7/10 
Established 68 (35%) 83 (43%) 

In Appeals 4 (2%) 2 (1%) 

Pending 43 (22%) 31 (16%) 

Denied by Law Judge 6 (3%) 8 (4%) 

NPFME & FTP 3 (2%) 3 (2%) 

NPFME (and not FTP) 14 (7%) 14 (7%) 

FTP (and not NPFME) 35 (17%) 28 (15%) 

Other/Unknown 19 (10%) 23 (12%) 

Total 192 192 

 
B. Section 28 (Timeliness of Filing) 

 
In 2008, the Task Force recommended, and the Legislature and Governor enacted, 
several changes to the Workers’ Compensation Law.  The legislative changes included an 
extension of the Article 8-A registration period, a rule requiring that the date of 
disablement that is most favorable to the claimant be chosen, and a provision within 8-A 
(WCL § 168) that precluded a finding of untimely notice or filing for rescue, recovery 
and clean-up workers who timely registered with the Board and filed their claim on or 
before September 11, 2010.  Laws of 2008, ch. 489, §§ 18, 19, 20.  These changes were 
directed at eliminating procedural bars for RRCU workers to file claims when they 
become ill.   
 
The Subcommittee was interested in determining whether the changes to 8-A were 
successful.  It is expected that the changes would result in fewer claims being 
controverted based on timeliness of filing. The Board, however, does not have accurate 
data regarding the nature of the controversy to determine whether litigation over timely 
filing declined.  Instead, the Subcommittee chose to review manually all of the decisions 
in claims that were appealed to a three commissioner panel of the Board.   
 
There were 43 claims assembled after May 1, 2008 that had been appealed to a Board 
panel as of July 7, 2010.  Of those, more than one-third (15) involved questions about the 
application of 8-A, the timeliness of notice or filing, and/or the correct date of accident or 
disability.  This suggests that application of 8-A is still a frequently litigated issue.  The 
vast majority of the 8-A appeals were resolved in favor of the injured worker.  Three of 
the appeals resolved timeliness challenges in favor of the claimant based on the 2008 
changes to WCL § 168.  Six of the appeals involved disputes over whether the individual 
was properly considered an RRCU worker: four of the six were disallowed because the 
worker did not perform rescue, recovery or clean up work or did not do so in the required 
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geographic zone.  Four appeals involved disputes between carriers over the appropriate 
date of disability and therefore who was liable for the claim.  One appeal involved a 
dispute as to whether the injuries or diseases were latent, as required by 8-A.  One appeal 
involved a dispute as to whether 8-A applies to death claims – the Board panel found that 
it did not.  The subcommittee reviewed the decisions in these appeals and felt that the 
Board was appropriately interpreting the changes to 8-A and that these changes were 
helpful in preserving the ability of rescue and recovery workers to file valid claims. 
 

C. Causal Relationship 
 

The Subcommittee Report evaluated the concern that injured workers had trouble 
establishing that their disability was causally related to their exposure.  The 
subcommittee found that there was insufficient evidence to warrant creating a 
presumption of causal relationship in RRCU claims.  It’s noteworthy that only two of the 
43 recent appeals involved questions of whether the worker’s disability was causally 
related to 9/11-related exposure, and both appeals were resolved in the injured worker’s 
favor.  The subcommittee continues to feel comfortable that the Board is appropriately 
handling questions of causal relationship and that a presumption of causal relationship is 
unnecessary. 
 

III. Status of Old Claims (Assembled Before May 1, 2008) 
 

This section reports on the current status (as of 4/9/10) of the claims that were part of the 
Subcommittee Report (i.e. assembled prior to May 1, 2008) and provides updated 
information as of April 9, 2010.  The receipt of additional information has led to a small 
reduction in the number of claims that are still designated as 9/11-related and a similar 
decrease in the RRCU subset (Tables 9). 
 
Table 9. Inventory of 9/11-Related Claims (Assembled Before May 1, 2008) 
 

Claim Type All Claims RRCU Claims 
WTC Claims 5/1/08 12,234 4,984 

Dropped Out -49 -28 

WTC Claims 4/9/10 12,185 4,956 

 
Two years produced additional activity in the original 9/11-related claims, which are 
largely consistent with the original findings.  Many more claims were established (350) 
than disallowed (25) (Table 10).  The vast majority (310/350) of the newly established 
claims are RRCU claims, accounting for a 24% increase in established claims (Table 11).  
Less than 90 additional claims were newly controverted, 80 of which were RRCU claims 
(Tables 10 and 11).  There was a significant increase in claims that had appeals and 
significant reductions in claims that are pending, among all claims and more dramatically 
among RRCU claims (Tables 10 and 11).   
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Table 10. Activity in All Claims (Assembled Before May 1, 2008) 
 

Activities 
As In Original 

Report of 5/1/08 
As of                 

4/9/2010 % Change 
Controverted 4,415 4,504 2.0% 
Disallowed 314 339 8.0% 
Appealed 856 1,174 37.1% 
Pending 793 375 -52.7% 
Established 5,635 5,985 6.2% 

 
Table 11. Activity in RRCU* Claims (Assembled Before May 1, 2008) 
 

Activities  
As In Original 

Report of 5/1/08 
As of                 

4/9/2010 % Change 
Controverted 2,600 2,680 3.1% 
Disallowed 90 102 13.3% 
Appealed 337 572 69.7% 
Pending 633 247 -61.0% 
Established 1,288 1,598 24.1% 

 
 

IV. Survey of Unpursued Claims: No Prima Facie Medical Evidence and Failure 
to Prosecute 

 
The Subcommittee Report noted that a significant number of people who had filed claims 
that were designated as 9/11-related did not pursue their claims to the point of decision.  
More than 4,000 claims had been closed by the Board because the claimant failed to 
attend one or more hearings (known as “failure to prosecute” or “FTP”) and/or the 
claimant did not submit any medical evidence that documented a workplace injury or 
exposure (known as “no prima facie medical evidence” or “NPFME”).  At the time the 
claims were closed, the Board notified the claimant that he or she could submit additional 
evidence to pursue the claim.   
 
The report recommended that the Board contact those individuals whose claims were 
closed as FTP or NPFME to find out why they did not pursue their claim and to notify 
them that they may submit evidence to reopen their claim.  In response to this 
recommendation, the Board began by reviewing many of the claim files to determine why 
they were FTP or NPFME and whether they could be established or reopened.  In 
addition, the Board identified a subset of 400 such claimants who were most likely to 
have a viable claim.  The Board attempted to contact these claimants by phone to further 
inquire about their claim and survey them regarding their failure to pursue the claim.  
These phone contacts did not yield significant results; very few answered the phone or 
returned the Board’s call.  The Board subsequently sent a letter and survey to 381 of the 
400 claimants (excluding those whose claim had been re-opened or who had withdrawn 
their claims because they were clearly ineligible for benefits).  The Board received 
written responses from approximately 20% of the claimants, some of whom reported that 
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they were in need of medical care related to their claim.  The Board attempted to assist 
those who might be eligible to establish their claims. 
 
The re-opening of these claims, however, is complicated by Workers’ Compensation Law 
§ 123.  Section 123 limits the Board’s jurisdiction to re-open a claim after a lapse of 
seven years from the date of accident if the claim “has been … disposed of without an 
award after the parties in interest have been given due notice of hearing or hearings and 
opportunity to be heard and for which no determination was made on the merits.”  Since 
many of the claimants who are NPFME or FTP had notice of hearings and more than 
seven years has passed since September 11, 2001, section 123 may bar the Board from 
reopening.5   
 
The Board determined with certainty that WCL § 123 does not bar reopening of a claim if 
the claim was closed by administrative determination, i.e. without ever holding a hearing.  
The issue was much closer for claims where there was a finding of no further action by 
the Board after the claimant failed to show up at a hearing.  See Matter of Magidson v 
Strategic Telemarketing, Inc., 2010 NY Slip Op 1399, 894 NYS2d 242 (2010) (WCL § 
123 bars reopening when hearings were scheduled and the case was closed due to the 
claimant’s failure to appear); Matter of Anheuser Busch, 2005 NY Wrk Comp 69504161 
(2005) (WCL § 123 bars reopening when hearings were scheduled and the case was 
closed due to the claimant’s failure to produce prima facie medical evidence).  To avoid 
encouraging claimants with possibly stale claims to reopen their claims, the Board 
limited its surveying to those who had never had hearings scheduled in their claim. 
 
In 2011, the Board mailed surveys to the remaining claimants whose claims had been 
closed by administrative determination without a hearing (1,443) and received responses 
in approximately 12% (173).  As of this report, the Board has received a total of 226 
responses out of 1,824 surveys mailed (12.4% response rate).  Below are some of the 
highlights of the survey responses: 
 
1. How were you affected by the World Trade Center disaster? 

• 95 (42%) performed rescue and recovery work  
• 45 (20%) performed clean up work 

 
2. Why did you file a workers’ compensation claim when you did? 

• 119 (53%) filed a claim because “they didn’t want to miss a deadline” 
• 80 (35%) filed a claim because “I was sick as a result of 9/11” 

 
3. When you filed your workers’ compensation claim, were you receiving medical care 
for your WTC-related injury or illness? 

• 105 (46%) were receiving medical care when they filed their workers’ 
compensation claim 

• 64 (28%) were not receiving medical care. 
                                                 
5 This provision likely does not present the same challenge to RRCU workers whose claims fall within 
Article 8-A because they could timely file a new claim more than seven years after the date of accident, as 
long as it was timely under 8-A. 

http://www.lexis.com/research/retrieve?_m=1596e31b101fd5827590a61af108717d&docnum=3&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzb-zSkAz&_md5=a33dbe028e94b5b2fa40187b26ccafa7
http://www.lexis.com/research/retrieve?_m=1596e31b101fd5827590a61af108717d&docnum=3&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzb-zSkAz&_md5=a33dbe028e94b5b2fa40187b26ccafa7


9/11 Worker Protection Task Force – Workers’ Compensation Committee Update 

 

 10 

 
4. Are you currently receiving or in need of medical care for a WTC-related injury or 
illness?  

• 119 (53%) are currently receiving medical care for a WTC-related injury or 
illness 

• 29 (13%) need medical care but are not receiving it. 
• 74 (33%) are not sick and do not receive care 

 
5. The Workers’ Compensation Board could not determine if you were entitled to 
benefits either because there were no medical reports in your claim file or you elected not 
to pursue a claim for benefits.  Which do you think apply to you? (check all that apply.)  

• 87 (38%) were denied benefits because they weren’t sick or injured. 
• 25 (11%) withdrew their claim because they were not sick or injured at the time. 
• 83 (37%) withdrew their claim for some reason 
• 39 (17%) missed work because they got sick or hurt on or near Ground Zero 
• 46 (19%) said they thought they were entitled to benefits but didn’t receive any 
• 52 (23%) said they thought their claim was denied 

 
6.  If you believe you were entitled to benefits, which do you think apply to you? (Check 
all that apply.) 

• 46 (20%) thought the claim was denied 
• 32 (14%) said it wasn’t worth the effort to pursue a claim 
• 10 (4%) couldn’t get a lawyer to take my case 
• 144 (64%) did not know how to pursue their claim 
• 18 (8%) did pursue the claim and are waiting to hear from the Board or insurance 

company 
 
7. Have you received services from any of the following WTC health programs? 

• 129 (58%) said No 
o 67 (30%) not need services 
o 43 (19%) not aware of services 
o 8 (4%) told I was not eligible 
o 32 (14%) under the care of my personal physician 

• 93 (41%) said Yes 
o 60 (27%) NY/NJ Consortium: WTC Medical Monitoring and Treatment 

Program at Mt. Sinai School of Medicine, SUNY Stony Brook, 
NYU/Bellevue Hospital, Queens College and the University of Medicine 
and Dentistry of New Jersey 

o 10 (4%) The Fire Department Medical Monitoring and Treatment Program 
o 11 (5%) WTC Environmental Health Center at Bellevue Hospital, 

Gouverneur Health Care Services and Elmhurst Hospital Center 
o 2 (1%) WTC National Responder Health Program (serving responders 

outside New York/New Jersey) 
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o 9 (4%) NYC 9/11 Benefit Program for Mental Health and Substance Use 
Services (formerly known as the “September 11th Mental Health and 
Substance Abuse Program”) 

o 6 (3%) NYPD WTC Medical Monitoring Program 
 

There was activity in a small number of these claims between May 2008 and April 2010.  
53 RRCU claims that had not been pursued were pursued and established by April 2010 
(Table 12).  This represents about 2.5% of the previously not pursued claims.  Another 19 
non-RRCU claims were pursued and established by April 2010 (Table 12).  
 
Table 12.  NPFME/FTP Reopened and Established (Assembled Before May 1, 2008) 
 

As of Date 
FTP/NPFME on 

5/1/08 
Established as 

of 4/9/10 
RRCU Only 2,392 53 

All Claims 4,451 72 

 
 

Conclusion 
 

The Workers’ Compensation Board continues to handle and decide a significant volume 
of 9/11-related claims.  As time goes on, the bulk of new claims are from those who were 
involved in RRCU operations.  The vast majority of RRCU workers who pursue their 
claims are ultimately compensated through workers’ compensation, but not without 
dispute by payers and substantial process before the Board.  Nevertheless, the Board’s 
survey suggests that some number of those who did not pursue their workers’ 
compensation claims may still have been affected by the events of and response to 9/11. 
 
 




