CHAPTER 1

VOLUNTARY QUIT

2.1.1 INTRODUCTION

DEFINITION

The Unemployment Insurance Law requires that a claimant who voluntarily separates from
employment is disqualified if the separation is “without good cause.”! The disqualification
continues until the claimant has worked in subsequent employment and earned remuneration at
least equal to ten times the benefit rate.

The term “voluntary separation” as used in the statute means leaving employment of one’s own
free will. It includes resignations other than those submitted at the employer’s insistence and
failure to return to work following a temporary layoff or leave of absence. A claimant discharged
because of volitional acts which leave the employer no choice but to terminate the employee,
pursuant to law, governmental regulations or contract is also considered to have voluntarily
separated from employment. (see Provoked Discharge, below). Once it is established that a
claimant's separation is voluntary, the judge must determine whether the circumstances of the
separation were with or without good cause.

ELEMENTS OF A VOLUNTARY QUIT

The judge must first determine whether the claimant’s separation from employment was voluntary
in nature. If the separation is voluntary, it must then be determined whether the reason for the
claimant’s separation is compelling. 2 In many circumstances, an analysis of whether the claimant
took reasonable steps to protect his or her employment prior to quitting must also be undertaken.
This is because although a claimant may have a compelling reason to leave employment, he or
she is required to take reasonable steps to protect his or her employment prior to leaving and

! Labor Law §593.1(a)

2 See, e.g., Appeal Board No. 591009 (“As the issue before us is the claimant’s resignation from employment we need
to determine whether the claimant's quit was voluntary, and if voluntary, whether she had good cause to quit”).
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must give the employer a reasonable opportunity to address any concerns. 3

2.1.2 STATUTORY GOOD CAUSE

In addition to other circumstances that may be found to constitute good cause, the statute sets
forth specific situations which provide good cause to voluntarily separate from employment: where
circumstances arise which would have allowed the claimant to refuse the employment when first
offered as provided for in Labor Law 8593.2;* where a collective bargaining agreement or written
employer plan permits an employee to elect to take a temporary layoff when there is a slowdown
in work and the employer has consented to that election;®> where the claimant separates from
employment due to a compelling family reason,® including, but not limited to, where a claimant
reasonably believes that continued employment would jeopardize his or her safety or the safety
of any member of the immediate family due to domestic violence;” and where the claimant resigns
in order to provide care to an ill or disabled member of the immediate family.® A claimant is
disqualified from receiving benefits if the separation from employment was due to the claimant’'s
marriage.®

CIRCUMSTANCES THAT WOULD HAVE ALLOWED REFUSAL OF THE
EMPLOYMENT

The issue of refusal is addressed more fully in Chapter 3, below. However, statutory good cause
to refuse an offer of employment includes the following reasons: accepting the offered
employment would interfere with a claimant’s right to join or retain membership in a union or would
interfere with the terms of a collective bargaining agreement; there is an industrial controversy in
the establishment where the employment was offered; the offered employment is an
unreasonable distance from the claimant’s residence or the commute would involve an expense

3 See Matter of Torres, 32 A.D.3d 1093 (3d Dep't 2006); Matter of Steward, 48 A.D.3d 873 (3d Dep’'t 2008); Appeal
Board Nos. 553304, 541247.

4 Labor Law 8593.1

5 Labor Law §593.1

6 Labor Law 8593.1(b)

7 Labor Law §593.1(b)(i)
8 Labor Law §593.1(b)(ii)

9 Labor Law 8593
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substantially greater than that required in the claimant’s former employment; or the wages were
substantially less favorable than those prevailing for similar work in the locality.

DOMESTIC VIOLENCE

A claimant shall not be disqualified from receiving benefits for separation from employment due
to “domestic violence, verified by reasonable and confidential documentation which causes the
individual reasonably to believe that such individual's continued employment would jeopardize his
or her safety or the safety of any member of his or her immediate family.”1°

Domestic violence is generally defined as a pattern of coercive tactics, which can include physical,
psychological, sexual, economic and emotional abuse perpetrated by one person against an adult
intimate partner, with the goal of establishing and maintaining power and control over the victim.
Domestic violence does not only encompass physical abuse.!

The statute contemplates that the domestic violence is “verified by reasonable and confidential
documentation.” This is easily accomplished if the claimant or family member has filed a police
report, sought medical attention for injuries or obtained a restraining order or other court
documentation. However, many instances of domestic violence go unreported and untreated.
While this paperwork can provide corroboration of domestic violence, the fact that the claimant or
family member may not have gone to the police, the court or a hospital and does not have
paperwork establishing victim status does not necessarily preclude a finding that the claimant quit
with good cause because of domestic violence.?

The issue of whether the claimant took reasonable steps to protect employment prior to quitting
may still need to be addressed in limited circumstances (requesting leave of absence, transfer to
another locality), but a failure to take steps to preserve employment prior to quitting does not
automatically disqualify a claimant from receiving benefits. In many cases, the claimant may have
had no other reasonable option to protect him or herself and/or his or her children other than

10 Labor Law 593.1(b)(i)

11 Matter of Loney, 287 A.D.2d 846 (3d Dep’t 2001) (the claimant, who was pregnant, had good cause to resign her job
and relocate because she had been the victim of her husband's “verbal and mental abuse” and suffered from poor
weight gain and sleeplessness).

12 See Appeal Board No. 573836 (claimant was found to have quit with good cause even though she did not contact
police regarding domestic violence because she reasonably feared her boyfriend might retaliate against her for doing
s0); Appeal Board No. 542464A (given the boyfriend’s status and that she lived and worked in a small town, the fact
that the claimant did not notify her employer about the abuse, or the police, or seek an order of protection is not
dispositive); Appeal Board No. 529594A (Board found that the claimant’s failure to seek an order of protection prior to
relocating did not preclude a finding of good cause since “such a document clearly provides no guarantee of continued
safety from an individual with a proven history of violence and intimidation”).
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relocating out of the area because leaving a home and relocating within the area so that the
claimant can continue working may not provide adequate distance from an abuser to safeguard
oneself from future threats or violence.*?

Another helpful tool for determining whether the domestic violence was severe enough to leave
the victim no other option other than leaving employment is the assessment of known, statistically
proven, risk/danger/lethality indicators. Absence of such indicators does not mean that the

domestic violence was not severe or dangerous. However, presence of any of these indicators
does show an increased risk of danger, up to and including potential death of the victim, the
children, and sometimes the abuser. Presence of lethality indicators may be helpful in determining
why a victim was unable to safely seek assistance from police, medical providers, or other outside
services. The risk factors include, but are not limited to:

e Victim fears abuser (even in absence of other risk indicators)

¢ Physical violence has increased in frequency or severity over noticeable period of time
(6 months, one year)

o Recent loss of abuser’'s employment

e Abuser has ongoing substance abuse or mental health problems
o Recent separation, or definitive steps by victim to end relationship or get safe
e Threats to kill — victim and/or children

e Access to a firearm or other weapon

e Threats to use a firearm or other weapon

e Non-fatal strangulation at any point in relationship

e Forced or coerced unwanted sexual activity

e Constant and/or violent jealousy

e Severe coercive control

e Stalking

e Victim believes abuser could kill victim and/or children

e Threats of suicide by abuser

¢ Child not biologically related to abuser living in home

¢ Physical assault while victim was pregnant

e Prior physical assaults

e Violations of orders of protection

e Threats or harm to pets

13 See Footnote 4, above.
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History of violent outbursts or assaults against people other than family members
Abuser has broken through a door or window to try to get at victim

Practice Tip:

When developing the record on this matter, judges should be aware of the sensitive and personal nature
of the details involved and the difficulty a claimant may have in disclosing the information. The claimant
may be ashamed or afraid to divulge details, so sensitivity and patience must be exercised. Some
questions that may be helpful in assessing whether the claimant or an immediate family member was a
victim of domestic violence and whether he or she quit the job as a result of a reasonable fear for safety
are as follows:

Does / did the claimant live with the abuser?
Has anyone ever witnessed the abuse?
If the claimant has separated from the abuser, when did that occur?

Did the abuser make any further attempts to abuse, harass, assault, or otherwise harm the
claimant after the separation?

Where did the assault / abuse occur? (In the home, in the workplace, some other location?)

Did the domestic violence occur on more than one occasion? What was the most recent
incident?

Did the claimant seek medical care as a result of the domestic violence?

Was the abuser aware of the claimant’s work location?

Did the abuser ever appear at the worksite?

Was the employer aware of the problem?

Was a police report filed?

Was an Order of Protection sought? If yes, when?

Was the Order of Protection granted? What are the provisions?

Was there any further contact with the abuser after the Order of Protection was granted?

Were any of the known risk/lethality indicators present?
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TO PROVIDE CARE TO AN ILL OR DISABLED MEMBER OF THE
IMMEDIATE FAMILY

The statute defines “illness” as a verified illness which necessitates the care of the ill person for
a period of time longer than the employer is willing to grant leave (paid or otherwise).

“Disability” means a verified disability which necessitates the care of the disabled person for a
period of time longer than the employer is willing to grant leave (paid or otherwise). “Disability”
encompasses all types of disability, including (1) mental and physical disabilities; (2) permanent
and temporary disabilities; and (3) partial and total disabilities. For a finding of good cause, there
must be evidence that the care being provided by the claimant was actually necessary.*

The care must also be for a member of the claimant’'s immediate family. This includes mothers,
fathers, children, spouses, siblings, grandparents, step-relatives, etc. It also includes spouses
who are physically and or legally separated. In Appeal Board No. 546635, the Board, in holding
the claimant had good cause to quit in order to relocate to care for her husband, from whom she
was separated, stated “[w]e note that there is no qualification in the statute excluding spouses
who are physically separated, for whatever their reasons, at the time the claimant quits
employment. Therefore, we conclude that the claimant's husband living in South Carolina has
remained a member of her immediate family.”

A claimant is required to take reasonable steps to protect employment prior to quitting
employment to care for an ill family member. This generally includes requesting a leave of
absence. However, requesting a leave of absence may not be necessary for a finding of good
cause in all cases.®®

14 See, e.g., Appeal Board No. 570401 (claimant did not have good cause to quit where he was unable to produce
documentation that he was required to care for his daughter or supporting his contention that his wife’'s condition had
deteriorated to an extent requiring his presence).

15 See, e.g., Appeal Board No. 583774 (“Although the claimant did not request a leave of absence, and the Board has
long considered a request for a leave of absence as a factor in evaluating the overall reasonableness and sufficiency
of a claimant's effort to preserve employment, there is no absolute requirement that a claimant specifically seek a leave
of absence in order to establish good cause to quit.”) (citing Appeal Board Nos. 551103 and 550619).
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Practice Tip:

In cases where a claimant quit in order to provide care for an ill family member, the following must be
determined:

e Whether such care was medically required or whether the claimant simply felt an obligation to
provide such care (for example, a claimant who quits to assist an elderly parent);

e Whether the care was long-term or short-term, and in the latter instance, whether the claimant
could have obtained a leave of absence; and

e Whether there was anyone else who could provide the care, other than the claimant.

The claimant can accomplish this through presentation of medical documentation or credible testimony
from a medical professional regarding the family member’s condition. Other family members or the ill
family member may also provide testimony. If it is found that it was necessary for the claimant to provide
this care, an issue of availability may be present. The judge may refer the matter back to the Department
of Labor for investigation and consideration of this issue.

RELOCATION DUE TO CHANGE IN SPOUSE'S / DOMESTIC PARTNER'’S
EMPLOYMENT

Pursuant to Labor Law 8593(1)(b)(iii), a claimant shall not be disqualified from receiving benefits
for separation from employment due to the need for the individual to accompany such individual’s
spouse (a) to a place from which it is impractical for such individual to commute and (b) due to a
change in location of the spouse’s employment. Although the statute only specifically addresses
when an individual quits a job in order to relocate with a spouse due to a change in the spouse’s
employment, the Board has expanded this to include “domestic partners” ' and to non-marital
relationships in which there is co-parenting of a child.’

16 In Appeal Board No. 513233A, the Board held that good cause for a resignation in such circumstances should no
longer be confined solely to marital partners and that non-marital partners should also have the right to prove good
cause. Such good cause is established when the claimant can demonstrate that he or she and his or her partner
maintain an emotionally and financially interdependent committed relationship. In making this assessment, “no single
factor is solely determinative, as it is the totality of the relationship which should control.” Among the factors to be
considered are co-ownership of property, the existence of joint bank and credit accounts, registration as domestic
partners, and the partners’ status as beneficiaries on each other’s insurance policy and will. Further, the record must
establish that the relationship - as manifested by these factors - existed prior to the move. See also, Appeal Board Nos.
539574 and 519596.

17 “For purposes of the Unemployment Insurance Law, we presume, in the absence of evidence to the contrary, that a
claimant who accompanies a person with whom the claimant has a child in common has a compelling family reason
for doing so, provided that the co-parent’s relocation was supported by good cause.” Appeal Board Case 559514.
(citing Appeal Board Nos. 540201, 533825, 547610, and 532703).
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Additionally, good cause for a voluntary quit may be found in other circumstances where a
claimant quits to relocate with a spouse or domestic partner so long as the spouse’s or domestic
partner’s reason for relocating was compelling in nature. 8

However, where there has been a delay in the claimant following the spouse, an analysis must
be undertaken to determine whether the delay was reasonable. The judge must determine
whether the claimant formulated the intent to join the spouse at the time the spouse moved?® and
whether any delay in joining the spouse was with good cause.?® The Court has approved of
multiple reasons supporting a reasonable delay in joining a spouse, including the need to sell a
home, to maintain the family income and medical insurance benefits, and allowing a child to
complete a school year.%

2.1.3 VOLUNTARY VS. INVOLUNTARY
SEPARATION

The term “voluntary separation” as used in the statute means leaving employment of one’s own
free will. It includes resignations other than those submitted at the employer’s insistence. A
claimant discharged because of a volitional act which left the employer no other choice but to
terminate the claimant is also considered a voluntary separation. ?? In certain separation cases it
may not be clear whether the claimant’s separation was truly voluntary in nature. This section
addresses some of the more common scenarios.

ACCELERATION OF THE NOTICE PERIOD

Generally, where an employee has given notice of intent to resign on a date in the future, and the
employer terminates the employment prior to the end of the notice period, the separation is

18 See e.g., Appeal Board No. 578351 (“We have held that a claimant... may derive good cause to quit a job to follow
a spouse from the spouse’s good cause to leave the area in order to preserve the relationship and the family unit.”)
(citing Appeal Board Nos. 560340, 550238, 545537 and 537318).

19 See Matter of DiNapoli, 249 A.D.2d 665 (3d Dep’t 1998); Appeal Board No. 539574 (Board held claimant did not
have good cause to quit because even if Board found claimant and boyfriend to be domestic partners, claimant did not
intend to relocate with boyfriend at the time he moved but formed intention to do so approximately 6 to 9 months later).

20 See Appeal Board No. 578351 (citing Appeal Board Nos. 550238 and 545537).

21 Appeal Board No. 578351 (citing Matter of Rodriguez, 256 A.D.2d 768 (3d Dep’t 1998); Matter of Stuber, 253 A.D.2d
972 (3d Dep’t 1998); Matter of DiNapoli, 249 A.D.2d 665 (3d Dep't 1998)); but see Matter of Dawson, 30 A.D.3d 943
(3d Dep’t 2006) (finding unreasonable a delay of one year to follow spouse who had relocated so that she could increase
her years of service and avoid a reduction of her pension benefits).

22 See Provoked Discharge, below.
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converted from a voluntary separation to an involuntary separation, unless the employer pays the
claimant’s salary through the end of the notice period.??

But, in contrast, see Matter of Eames?*, where the claimant quit with two weeks’ notice after being
criticized by the employer. The employer declined the notice and accepted resignation
immediately. The Court held “[t]he fact that he rejected her offer of two weeks’ notice and accepted
her resignation immediately does not convert the resignation into a discharge.”?

PER DIEM EMPLOYMENT

Per diem employees, by their very nature, only work on an as needed basis and as scheduled by
the employer. When each individual per diem assignment is completed, it is as if the employment
relationship ends for the purposes of unemployment insurance.? This is true whether the claimant
is working through a temporary staffing agency or as a per diem employee for a specific employer.
If a claimant is not offered a new assignment before the old assignment ends, the separation from
employment is not considered voluntary on the claimant’'s part, even where the employer later
offers the claimant a new assignment that is turned down by the claimant.?” There is no
employment relationship between the employer and claimant until the claimant receives and
accepts a new assignment.?8

Further, the claimant’s failure to maintain contact with an employment agency or employer after
the end of a per diem assignment does not constitute a quit.?® However, if a per diem employee
was offered a new assignment before the old assignment ended and declined the new
assignment, the separation is considered to be voluntary and it must be determined whether the
guit was with good cause.

23 Matter of Senator, 76 A.D.2d 652 (3d Dep’t 1980).
24 Matter of Eames, 10 A.D.3d 830 (3d Dep’t 2004).
25 |d. at 830 (citing Pickard, supra, Chevres, supra).
26 See, e.g., Appeal Board Nos. 558615, 568767.

27 A subsequent refusal of an offer of employment is a different issue (see Refusal, below) and is irrelevant to the
voluntary nature of the claimant’s separation after the end of a per diem assignment. See, e.g., Appeal Board No.
558615.

28 See Appeal Board No. 578380, 468190.

2% See Appeal Board Case Nos. 578380, 547174, 502420.
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QUIT IN ANTICIPATION OF DISCHARGE / QUIT IN LIEU OF DISCHARGE

A claimant quits in anticipation of discharge when the claimant assumes or even reasonably
believes that he or she will be fired at some point in the future, so long as there is continuing work
for the claimant at the time of separation. A quit is considered to be “in anticipation of discharge”
if the facts do not establish that the claimant’s discharge was inevitable, imminent or unavoidable.
This is considered to be a quit without good cause.

A resignation because of a negative performance evaluation or being told that performance must
improve to avoid termination is a quit in anticipation of discharge and does not provide good cause
to leave employment. 3 Additionally, when a claimant quits a job after a reprimand based on a
belief that he or she will be discharged in the future the quit is in anticipation of discharge.®!
Similarly, where a claimant quits prior to having a reprimand or disciplinary charges proffered
against him or her based on a belief that the reprimand or charges will ultimately lead to discharge,
the quit is in anticipation of discharge.>?

30 See Appeal Board No. 547066 (Board found quit in anticipation of discharge where claimant resigned after receiving
an unsatisfactory performance evaluation and being placed on performance improvement plan); Appeal Board No.
550091 (claimant was found to have resigned in anticipation of discharge where she quit her job after being informed
that her performance was unsatisfactory and given thirty days to increase her performance); Matter of Kanter, 138
A.D.3d 1283 (3d Dep’'t 2016) (claimant found to have resigned in anticipation of discharge where she was given 30
days to improve performance and believed her firing was inevitable). See also, Matter of Bradley, 190 A.D.2d 949 (3d
Dep’t 1993); Matter of Prusch, 259 A.D.2d 877 (3d Dep't 1999), (affg Appeal Board No. 478561); Appeal Board No.
529763; Matter of Mastro, 52 A.D.2d 708 (3d Dep't 1976).

31 See Appeal Board No. 551573 (Board found quit in anticipation of discharge where claimant resigned after receiving
warning and being told lack of significant improvement would result in further discipline); Appeal Board No. 552897
(The Board, holding that the claimant resigned in anticipation of discharge, found it significant that the claimant was not
told by the employer that she was being discharged or that her discharge was imminent, nor was she told that the two
pending infractions would cause the employer to discharge her. By resigning, the claimant aborted the disciplinary
process before a final decision could be made about her employment. Under those circumstances, the claimant
voluntarily quit her job without good cause).

32See Appeal Board No. 583450 (claimant found to have quit in anticipation of discharge because the employer had
not yet begun its multi-step disciplinary process. “As the claimant was not facing imminent discharge, his belief that he
would be discharged at a future time as a result of an inability to get along with his supervisor constitutes a quit in
anticipation of discharge and is therefore disqualifying”) (citing Matter of Lokensy, 19 A.D.3d 973 (3d Dep’t 2005) and
Matter of Barney, 196 A.D.2d 924 (3d Dep’t 1993)); Appeal Board No. 575552 (claimant found to have quit in
anticipation of discharge as the employer had not yet concluded their investigation into the claimant’s alleged actions.
“As the claimant initiated his separation from employment while the investigation was still ongoing, the claimant’s
separation from employment was not ...a...separation in lieu of discharge”).
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A claimant who quits in anticipation of discharge because of the belief that the resignation would
be regarded more favorably on an employment record does not have good cause to leave
continuing employment under the Unemployment Insurance Law.33

Where, on the other hand, a claimant is given the option to resign instead of being discharged, or
where the claimant has received notice of discipline recommending dismissal from employment,
or when disciplinary proceedings have begun, and resigns rather than be terminated, pursue a
grievance or participate in the disciplinary proceeding, the claimant is deemed to have quit in lieu
of discharge. A quit in lieu of discharge is not considered a voluntary leaving of employment.3*

The Board, the Appellate Division and the Court of Appeals have long-held that a loss of
employment under such circumstances shall be regarded as the claimant’s acceptance of the
penalty of dismissal in order to protect his or her employment record.*® A claimant who resigns in
lieu of discharge is entitled to benefits provided that actions leading to the impending discharge
do not constitute misconduct.®

Practice Tip

If the file only contains a determination that the claimant voluntarily quit his or her job and the judge finds
the credible evidence establishes that the claimant quit in lieu of discharge, the judge should only rule on
the voluntarily or involuntary nature of the separation. The matter of whether the claimant’s actions
constitute misconduct should be referred back to the Department of Labor for investigation and
determination. See Appeal Board No. 586929.

33 See Appeal Board No. 586945 (claimant who quit because she believed she was going to be fired and wanted to
preserve her employment record quit in anticipation of discharge and for non-compelling reasons); Appeal Board No.
547066 (citing Matter of Bradley, supra and Matter of Prusch, supra).

34 See, e.g., Appeal Board No. 568542,

35 Matter of Jimenez, 20 A.D.3d 843 (3d Dep’t 2005); Matter of Straw, 32 A.D.3d 1098 (3d Dep’t 2006); Matter of Riley,
51 A.D.3d 1307 (3d Dep’t 2008), Matter of Bateman, 147 AD2d 738 (3d Dep’t 1989).

36 Matter of Jimenez, supra; Matter of LaRocca, 59 N.Y.2d 683 (1983); Matter of Bateman, supra, Appeal Board Nos.
581097; 558506.
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2.1.4  CHANGE IN THE TERMS AND CONDITIONS
OF EMPLOYMENT

“Terms and Conditions” of employment are work items an employer and employee agree upon
for a job, including an employee’s job responsibilities, work days, hours, breaks, dress code,
vacation and sick days, pay, benefits, etc.

While general dissatisfaction with wages, hours and/or working environment does not provide
good cause for voluntarily leaving employment,®’ it is well-settled that when the employer
unilaterally makes a substantial change in the terms and conditions of employment, it may provide
the claimant with good cause to leave employment.® This is true even where the employer may
have had a legitimate business reason for making the change® or when the changes were
intended to be disciplinary in nature.*°

Additionally, pursuant to Labor Law 8593(1)(a), if circumstances develop in the course
employment that would have justified the claimant in refusing such employment in the first
instance, the claimant may have good cause to quit.

In order to find that a claimant had good cause to quit based on a unilateral change in the terms
and conditions of employment, the record must establish (1) what, if anything, the claimant was
promised at hire regarding compensation, duties, etc.; (2) that there was a unilateral change in a
term or condition; (3) that the change was substantial; and (4) that the claimant afforded the
employer an opportunity to address his or her concerns prior to leaving employment.

Even if there has been a substantial change in the terms and conditions of employment, if the
claimant continues working without complaint for a substantial period of time (two or three months
at least), then the claimant has accepted the new terms and conditions of employment. To

37 Matter of Scoville, 49 A.D.3d 1130 (3d Dep’t 2008); Appeal Board No. 558196.

38 See Matter of Rowe, 258 A.D.2d 803 (3d Dep’t 1999); In re Lavecchia, 265 A.D.2d 724 (3d Dep’t 1999); Claim of
Knoblauch, 239 A.D.2d 761 (3d Dep’'t 1997); Appeal Board No. 545213 (citing Appeal Board Nos. 498005, 497378 and
494708).

39 See Appeal Board No. 575755 (the employer's contention that the employer had legitimate business reasons for
imposing these new terms was immaterial) (citing Appeal Board Case No. 545213).

40 See Appeal Board No. 583362 (In finding the claimant quit with good cause, the Board rejected employer’s argument
that claimant’s misconduct caused the change in work hours as claimant was not discharged and therefore issue of
misconduct not properly before the Board); Appeal Board No. 574909 (the claimant quit his job due to the employer’s
unilateral reduction in the claimant’'s working hours due to claimant’s behavior, the employer’'s argument that the
claimant’s misconduct should be addressed was not at issue as the employer did not discharge the claimant).

12
January 2020



voluntarily quit after this length of time is without good cause if based upon the change in the
terms or conditions.*

HOURS OF WORK

As a general rule, dissatisfaction with the claimant’'s schedule, number of hours (reasonably
required by the employer's business), or work assignment is not good cause to leave
employment.*? However, where the employer unilaterally reduces a claimant’s hours resulting in
a significant pay decrease, the claimant may have good cause to quit.*®* The same is true when
the employer unilaterally increases a claimant’s hours.*

An employer’s decision to change a claimant’s shift may also give a claimant good cause to quit
if the claimant has been working a particular shift for a significant amount of time and has a
compelling reason for needing the shift to remain the same.*® A change in schedule / shift is not
good cause to quit a job if the particular shift was not a term of employment and the claimant’s
reason for not wanting to work the other shift is personal and not compelling.*®

41 See Appeal Board No. 538861; but see, Appeal Board No. 554821 (Although claimant worked reduced hours for six
weeks she did not accept the change in her terms of employment because she continually asked manager to increase
her hours).

42 In re Orlik, 257 A.D.2d 837 (3d Dep’t 1999); Claim of Borland, 254 A.D.2d 632 (3d Dep’t 1998); Claim of Biot, 249
A.D.2d 603 (3d Dep’t 1998): Claim of Koh, 247 A.D.2d 745 (3d Dep't 1998); Claim of Cuida, 238 A.D.2d 643 (3d Dep't
1997).

43 See Appeal Board No. 567256 (reduction in pay of over 10% constituted a substantial change in the terms and
conditions of employment); Appeal Board No. 548800 (10% reduction in hours equaling a 10% reduction in pay was
considered good cause to quit); Appeal Board No. 583362 (change from a full time to a per diem employee, assigned
to 14 hours a week, constituted a substantial change that caused hardship to the claimant, giving the claimant good
cause to quit).

44 See Appeal Board No. 555047 (claimant had good cause to quit where employer unilaterally changed claimant’s
working hours from part time to full time).

45 See Appeal Board No. 544774 (employer’s unilateral change of claimant’s shift deemed to be substantial, giving
claimant good cause to quit, where change created lack of transportation and child care issues for claimant); Appeal
Board Nos. 545253, 559286 (change in shift deemed to be substantial when it resulted in lack of transportation for
claimant to get to work); Appeal Board No. 567771A (change in shift deemed to be substantial when the claimant had
been working a different shift for four and a half years and the new shift had an adverse effect on an existing medical
condition).

46 See, e.g., Appeal Board No. 557918 (Employer switched claimant to day shift. Claimant refused to work shift
because she did not like some other employees on that shift and working days could potentially interfere with her
children’s appointments for which she would have been given time off by the employer. Board held this was a quit
without good cause).
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COMPENSATION

A substantial decrease in compensation will provide good cause to voluntarily quit employment.4’
A permanent decrease in compensation of 10% or more has been found to be substantial.*® A
change in pay structure from a salaried position to commission-only position may constitute a
substantial change in the terms and conditions of employment, giving a claimant good cause to
quit.*® However, if the reduction in pay is temporary and/or less than 10% it may not constitute
good cause to quit.%®

COMMUTE / WORK LOCATION

When an employer relocates or unilaterally changes the claimant’s work location, any resulting
substantial increase in commuting time or expense may provide good cause for the claimant to
quit.5! Pursuant to Labor Law §593(1)(a), if circumstances arise during the claimant’s employment
that would have justified refusing the employment in the first place, the claimant has good cause
to quit. Pursuant to Labor Law 593(2)(c), a claimant would have good cause to refuse employment
if the employment is at an unreasonable distance from his or her residence or in circumstances
where travel to and from the place of employment involves expenses substantially greater than
that required in his or her former employment unless the expense is provided for by the employer.

47 Matter of Knoblauch, 239 A.D.2d 761 (3d Dep’t 1997); Appeal Board No. 548800.

48 See Appeal Board No. 548800 (claimant had good cause to quit when the employer unilaterally reduced her hours
by 10%, resulting in a 10% reduction in pay); Appeal Board No. 549878 (claimant had good cause to quit where
employer unilaterally reduced claimant’s compensation by 25%); Appeal Board No. 552098 (demotion resulting in
reduction in salary of at least 10% and loss of paid vacation benefits was substantial change, giving claimant good
cause to quit).

49 See, e.g., Appeal Board No. 579424 (reasonable for claimant to believe that employer was going to change pay
structure to commission only on specific date as employer had threatened when claimant had been on straight salary
that had been previously reduced by 27% due to poor performance).

50 See, e.g., Appeal Board No. 550124 (claimant did not have good cause to quit when employer unilaterally reduced
all employees’ salaries by approximately 9.23% for a six-month period, or approximately 4.6% of their annual salaries,
in order to avoid layoffs. The Board stated “in considering whether the change was substantial, we find it significant
that the change was temporary for a period of only six months, was less than ten percent during the period of reduction,
and was less than five percent when considered on an annual basis.”) Appeal Board No. 557918 (“A temporary change
in salary does not constitute a substantial change in the terms and conditions of the claimant's employment.”).

51 See Appeal Board No. 557978 (Unilateral change in claimant’s work location resulting in an increase in commuting
costs totaling 25% of the claimant’s weekly gross earnings was compelling reason to voluntarily leave employment).
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Generally, commuting time of one hour by private transportation®? or one and one-half hours by
public transportation®® is considered reasonable.

DUTIES

When an employer makes a unilateral and substantial change in a claimant’s duties, the claimant
may have good cause to quit. In circumstances where the new duties are similar but in addition
to the old duties, a claimant may have good cause to quit if the additional duties result in the
claimant having to work significant additional hours.%*. Where the job duties are different than
what the claimant had been used to performing, an analysis must be undertaken to determine
whether the change in the duties was significant. It has been held to be a significant change in
duties where individuals hired for management positions are required to perform heavy labor. °°
It has also been held that a change to duties requiring far less skill than the claimant was
previously performing may constitute good cause to quit.>® Additionally, if an employer changes
a claimant’s duties and the claimant is unable to perform those duties for medical reasons, there
is good cause to quit.%’

52 See, e.g., Appeal Board No. 592126.
53 See, e.g., Appeal Board No. 560574.

5 See, e.g., Appeal Board No. 550126 (The claimant had good cause to quit where he was assigned significantly more
duties after co-worker was discharged which required him to work beyond his normal hours to complete); but see
Appeal Board No. 550002 (The claimant did not have good cause to quit job based on change in job duties where shift
in emphasis was from data analysis to computer programming. The Board held “[a]lthough a change in duties may
provide good cause to quit, such change must be substantial, and good cause does not exist where the claimant's new
duties are similar to the old duties”).

55 See Appeal Board No. 562268 (Board found employer significantly changed claimant’s duties giving him good cause
to quit where he was hired for superintendent job that would entail only light maintenance or repair and communicating
with residents and employer directed him to undertake quite a significant repair job on an empty apartment, for no
additional pay); Appeal Board No. 554895A (Board found significant change in duties where claimant, who was hired
as a warehouse manager, was assigned heavy labor duties such as unloading trucks and containers and cleaning the
warehouse).

56 See Appeal Board No. 578805 (“We have held that where an employer changes the responsibilities of an employee
to a lower level of skill which does not require the advanced education, training and experience the employee has, this
constitutes a unilateral change in the terms and conditions of employment, even if the hours and salary remain the
same.”) (citing Appeal Board No. 554844 (finding claimant had good cause to quit when employer made unilateral and
substantial change to claimant’s job by assigning her duties of a Veterinary Associate when she had previously been
a Veterinary Technician)).

57 See Appeal Board No. 545467 (Claimant had good cause to quit her job when, after returning from a medical leave,
the employer changed the claimant’s job from one where she primarily sat at a workstation to one in which she was
required to perform physical labor); Appeal Board No. 576742 (Claimant had good cause to quit where employer
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BENEFITS

The failure of an employer to provide health insurance or other benefits does not constitute good
cause to leave employment where it is not a term and condition of employment.>® However, if the
insurance and/or benefits have been provided to the claimant and the employer unilaterally and
substantially changes the terms of those benefits, there may be good cause to quit.>®

2.1.5 EMPLOYMENT LAW VIOLATIONS

It is well-settled that a condition of work forced upon employees by their employer, which is in
violation of the Labor Law, constitutes good cause to leave a job for purposes of unemployment
insurance.®® However, in order for good cause to be found, the claimant’s reason for quitting must
be related to the violation of the Labor Law. A claimant who quits for reasons unrelated to a
violation of the Labor Law and then realizes after the fact that the employer was violating the law,
cannot rely upon that violation to establish good cause.®® The following sections detail some of
the more common violations of Labor Laws that may need to be evaluated during unemployment
insurance hearings. In any case where there is an allegation of an employment law violation
(whether the Labor Law or some other law which provides protection for employees), the law at
issue should be researched prior to the hearing in order to be familiar with the provisions and to
identify any recent amendments to the law.

MINIMUM WAGE

A claimant who quits a job because the employer violated minimum wage laws has established a
compelling reason for leaving employment. Both state and federal law require a minimum wage
be paid to workers. The federal law regarding minimum wage is the Fair Labor Standards Act

unilaterally changed duties and claimant suffered from a medical condition preventing him from performing his new job
duties).

58 Claim of Church, 186 A.D.2d 853 (3d Dep’t 1992).

59 See Appeal Board No. 546637A (Board found the claimant had good cause to quit based on the employer's unilateral
decision to discontinue carrying health insurance for its employees as it significantly changed the terms and conditions
of the claimant's employment); Appeal Board No. 542245 (claimant had good cause to quit where she was employed
for two days, discovered job benefits that were less than the benefits described to her at her interview, and that the
employer's president refused to change her benefits package back to what the claimant was originally told it was).

60 See Matter of La France, 173 A.D.2d 989 (3d Dep’t 1991) (holding claimant had good cause to quit because employer
violated Labor Law §193).

61 See Appeal Board No. 587358 (citing Matter of Machcinski, 277 A.D. 634 (3d Dep’'t 1951)).
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(FLSA).®2 It provides for the minimum wage to be paid to employees engaged in commerce or the
production of goods for commerce, as well as in certain other areas such as seamen, agricultural
employees, and domestic workers.53

The New York State Minimum Wage Act requires that all employees in New York State receive
at least the minimum wage rate set by the state.%* The relevant definition of “employee” includes
“any individual employed or permitted to work by an employer in any occupation” and/or “any
individual employed or permitted to work in any non-teaching capacity by a school district or board
of cooperative educations services.”® The term employee, for minimum wage purposes, excludes
a number of workers, including babysitters; farm laborers; those in a bona fide executive,
administrative or professional capacity; outside salespeople; taxicab drivers; various volunteers
or individuals working in religious; charitable or educations institutions; staff counselors in
children’s camps; students working in or for a college or university fraternity, sorority or student
association; workers in a federal, state or municipal government or political subdivision thereof;
volunteers at a recreational or amusement event run by a business that operates such events so
long as the event lasts no longer than 8 consecutive days and no more than one event is held per
year. New York State also has a minimum wage order for the restaurant industry®® which provides
that service workers and food service workers (defined as employees who customarily earns tips)
be paid a rate which, when added to the tip allowance, will equal the minimum wage. The order
requires employers ensure that the wage paid to the worker plus tips received equals at least the
minimum wage. If claimant quits employment because of an employer’s violation of those
provisions, the claimant does so with good cause.®” Employees who work a split shift, or whose
spread of hours® exceeds 10 hours are entitled to receive an additional one hour’s pay at the
minimum hourly wage rate.®°

62 29 USC §§201-209

6329 USC § 206.

64 See NYS Labor Law, Atrticle 19 (§8650-665).
65 | abor Law 8§651(5).

66 12 NYCRR 8146, et seq.

67 See Appeal Board No. 590476 (claimant had good cause to quit his job where in January 2016, the employer was
paying $5.00 per hour although the minimum cash wage for tipped workers in the hospitality industry increased $7.50
per hour as of December 31, 2015 if they earned at least 1.35 per hour in tips).

68 The “spread of hours” is defined as the interval between the beginning of an employee’s work day and the end of
the work day, including any meal or other breaks (12 NYCRR § 142-2.18).

6912 NYCRR § 142-2.4
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The minimum wage rates in New York State are scheduled to increase each year on December
31st until they reach $15.00 per hour.”® Employers are required to post a minimum wage
information poster in the workplace. Regulations known as “Wage Orders” set certain industry
specific requirements. The rates contained in the Wage Orders could differ from the general
Minimum Wage rate.

New York State has also adopted certain regulations governing the wages for food service
workers. The NYS minimum wage order for the restaurant industry’* provides that service workers
and food service workers—who are defined as employees who customarily earns tips—will be
paid a rate which, when added to the tip allowance, will equal the minimum wage. If the worker’s
tips are less than the amount set forth in the regulation, the employer must increase the wage
paid so that the worker will still receive the minimum wage.

OVERTIME

A claimant may also have good cause to quit his or her job if the employer violates overtime pay
laws.”? The FLSA provides that non-residential employees covered by the act shall not work more
than 40 hours in a workweek unless that employee receives compensation at a rate at least one
and one-half times the employee’s regular rate.” Residential employees become entitled to
overtime after 44 hours of work in a workweek. Some occupations are exempt from overtime

7 For information on the current minimum wage and scheduled increases in New York State please visit:
http://www.labor.state.ny.us/workerprotection/laborstandards/workprot/minwage.shtm

12 NYCRR § 137

72 See Appeal Board No. 570771 (claimant had good cause to quit where an analysis of her actual job duties revealed
that she was entitled to be paid overtime pay for any hours that she worked beyond forty hours per week because the
record failed to establish that she made any independent decisions with regard to matter of significance to the
employer’s general or managerial operations (citing 29 CFR 541.200, et seq)); Appeal Board No. 553638 (claimant had
good cause to quit where the employer failed to pay the claimant overtime and the record did not establish that the
claimant was an exempt "driver" as defined by federal Motor Carrier Act); Appeal Board No. 575403 (claimant, who
worked in the accounting field, had good cause to quit where employer failed to pay overtime and claimant’'s academic
background and job duties did not fall under the learned professional employee’s exemption of the FLSA); Appeal
Board No. 545382 (claimant had good cause to quit where job duties established she was a general office worker
without decision making ability regarding general operations, managerial issues or procedures and entitled to overtime
as she did not fall within an exemption to the FLSA); but see Appeal Board 512635 aff'd Matter of Conners, 9 A.D.3d
703 (3d Dep’'t 2004); Iv denied, 3 N.Y.3d 609 (2004); cert denied, 544 US 1034 (2005) (claimant did not have good
cause to quit where his job duties established he fell under the administrative professional exemption to the FLSA and
was not entitled to overtime).

73 29 USC § 207 (a).
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under the federal FLSA, but are still entitled to overtime under the New York State Labor Law. ™
While these occupations must be paid overtime, New York State Labor Law requires an overtime
rate of 1% times the state minimum wage for their overtime hours, regardless of the amount of
their regular rate of pay.

The general overtime provisions of the FLSA do not apply to all employees. There are special
provisions detailing overtime and hours of work requirements for: employees who are part of a
collective bargaining agreement providing for different compensation in very limited situations,
employees of independently owned and controlled local gas stations,’”® employment which
requires irregular hours of work,’”” piece work,’®, for employment in hospitals and mental health
institutions,”® employees in law enforcement or fire protection; and employees in retail.®

There are also different groups of employees who are generally wholly exempt from the overtime
provisions of the FLSA.8 The most common exemptions from the overtime provisions are
commonly known as the “white collar’ exemptions and include those employees who work in a
bona fide executive, administrative, or professional capacity.

To be exempt from overtime provisions, FLSA regulations generally require employees to satisfy
three criteria:®

1. The employee must be paid on a salary basis, not subject to reduction based on quality
or quantity of work (the “salary basis test”);

74 Examples include certain employees covered under the Amusement and Recreational Exemption; the Computer
Employee exemption; certain employees covered under the Federal Motor Carrier Act and certain employees exempt
under the Federal Railway Labor Act.

5 See 29 USC §207(b)(1) and (2).
76 29 USC §207(b)(3).

7729 USC §207(f).

78 29 USC §207(g).

79 207 USC §207()).

8029 USC § 207 (j).

81 29 USC § 213 (Employees working in a bona fide executive, administrative or professional capacity; Employees of
amusement parks and summer camps, operating for no more than seven months of the year; Fishermen and
employees in processing and canning factories; Agricultural employees; Employees of local newspapers with a
circulation of less than 4,000; Systems analysts; Babysitters; Over the road and local truck drivers; Railway employees;
Airline employees; Announcers and news editors employed by small, local radio or television stations; Individuals
engages in the selling of cars, trucks, trailers, boats, aircraft, or farm equipment).

82 29 CFR Part 541.
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2. The employee’s salary must meet a minimum salary level (the “salary level test”) (as of
December 1, 2016, the rate was $913.00 per week or $47,476.00 per year)®; and

3. The employee’s primary job duties must involve the kind of work associated with exempt
executive, administrative or professional employees (the “standard duties test”).

An executive employee meets the standard duties test if his or her primary duty is the
management of an enterprise, he or she regularly directs the work of two or more other
employees, has either the authority to hire or fire or whose recommendations regarding hiring,
discharge, promotion, etc. are given particular weight.8

An administrative employee meets the standard duties test if his or her primary duty is the
performance of office work directly related to the management or general business operations of
the employer, which includes the exercise of discretion and independent judgment with respect
to matters of significance.®

A professional employee meets the standard duties test if his or her primary duty is the
performance of work requiring advanced knowledge in the sciences or learning acquired through
a prolonged course of specialized intellectual instruction or requiring invention or talent in a
recognized field of artistic or creative endeavor.

The US Department of Labor divides professional employees into two types: learned and creative.
A learned professional employee is defined as one whose primary duty is the performance of
work requiring advanced knowledge in the sciences or learning acquired through a prolonged
course of specialized intellectual instruction and a creative professional employee is defined as
who whose endeavors require invention or talent in a recognized field of artistic or creative
endeavor, and who meets certain salary requirements.8°

Guidance from US Department of Labor indicates that the following fields fall within the learned
professions: “law, medicine, theology, accounting, actuarial computation, engineering,
architecture, teaching, various types of physical, chemical and biological sciences, pharmacy,
and other occupations that have a recognized professional status and are distinguishable from
the mechanical arts or skilled trades where the knowledge could be of a fairly advanced type, but

83 This salary level will be updated every three years, beginning on January 1, 2020. Additionally, the regulations
exempt “Highly Compensated Employees” (HCE) who perform one or more exempt executive, administrative or
professional duties, from overtime requirements. Currently the salary rate for HCE is $100,000.00. That will be raised
to the 90™ percentile of full-time salaried workers nationwide, resulting in an HCE level of $134,000.00 per year as of
December 1, 2016.

8429 CFR § 541.100.
85 29 CFR § 541.200.

86 29 CFR §541.00
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is not in a field of science or learning”. Also, “a creative professional depends on the extent of the
invention, imagination, originality or talent exercised by the employee. Whether the exemption
applies, therefore, must be determined on a case-by-case basis. The requirements are generally
met by actors, musicians, composers, soloists, certain painters, writers, cartoonists, essayists,
novelists, and others as set forth in the regulations. Journalists may satisfy the duties
requirements for the creative professional exemption if their primary duty is work requiring
invention, imagination, originality or talent. Journalists are not exempt creative professionals if
they only collect, organize and record information that is routine or already public, or if they do
not contribute a unique interpretation or analysis to a news product”.®’

FREQUENCY OF PAYMENTS

A claimant may have good cause to quit a job if the employer is not paying them as frequently as
the law requires. Subject to certain very limited exceptions, Labor Law 8191 provides that manual
workers are to be paid weekly and not later than seven calendar days after the end of the week
in which the wages are earned.

Commissioned sales people must be paid pursuant to the terms of a written agreement entered
into by the company and the employee, but not less frequently than once in each month and not
later than the last day of the month following the month in which the commissions were earned.

Clerical and other workers must be paid in accordance with the agreed upon terms of
employment, but not less frequently than semi-monthly. The employer must designate regular
pay days in advance. The statute also provides that no individual is required to accept payment
at periods other than those set forth in the statute as a condition of employment. A claimant has
good cause to quit employment when the employer violates this provision of the Labor Law.®®

DEDUCTIONS FROM PAY

A claimant may have good cause to quit if the employer makes improper deductions from his or
her pay. Pursuant to Labor Law 8196-d, employers (or agents) cannot demand, accept, or retain

87 USDOL Fact Sheet #17D: Exemption for Professional Employees Under the Fair Labor Standards Act (FLSA)

88 See Appeal Board No. 560650 (Board found good cause for claimant’s quit when the employer purposely failed to
direct deposit the claimant’s paycheck on her regularly scheduled pay day in attempt to force the claimant to meet with
the owner of the company who wished to speak with her about a disciplinary issue and whom she had apparently been
avoiding and held that the “employer’s cancellation of the claimant’s regularly scheduled direct deposit, together with
the refusal to give her the paycheck until the following Monday, despite her repeated requests for her pay on pay day
constitutes a violation of §191 of the Labor Law); Appeal Board No. 550708 (Board held that the claimant had good
cause to quit where the evidence established that the employer paid employees (clerical workers) every three weeks
because pursuant to Labor Law §191(1)(d), clerical and other workers cannot be paid less frequently than semi-monthly
and the employer’s practice of paying employees every three weeks violated that provision).
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any part of a gratuity received by an employee. This provision does not apply to the checking of
hats, coats, etc.; to banquets or other functions where a fixed percentage is added to the patron’s
bill or to wait staff sharing tips with a busboy. An employee must agree to participate in a tip
pooling arrangement before the employer can withhold any tips. An employee may, at any time,
decline to further participate in that type of arrangement.®

Pursuant to Labor Law 8193, an employer cannot make deductions from an employee’s wages,
unless: (1) the deductions are made in accordance with a governmental law or regulation; or (2)
are authorized in writing by the employee; and (3) are for the benefit of the employee.

The only deductions that may be made from an employee’s wages are those authorized by law
(i.e. taxes, Social Security) or authorized in writing by the employee and that are made for the
benefit of the employee so long as they fall into one of the following categories: (1) insurance
premiums or prepaid legal plans; (2) pension or health and welfare benefits; (3) contributions to
charitable organizations; (4) purchases made at events sponsored by charitable organizations
where at least 20% of the profits from the event are being contributed to a bona fide charitable
organization; (5) payments for U.S. Bonds; (6) union dues; (7) discounted parking or passes; (8)
fithess center, health club or gym membership dues; (9) cafeteria, vending machine and gift shop
purchases made at employer’s place of business where employer is a hospital, college or
university; (10) pharmacy purchases made at the employer’s place of business; (11) tuition, room,
board, and fees for pre-school, nursery, primary or secondary, and/or post-secondary educational
institutions’ (12) day care, before school and after-school expenses; (13) payments for housing
provided at no more than market rates by non-profit hospitals and affiliates; (14) similar payments
for the benefit of the employee.® The regulations explicitly prohibit employers from making
deductions to employees’ paychecks for spoilage or breakage, cash shortages or losses, and
fines for lateness, misconduct or quitting without notice.%*

Deductions may also be made when there was an overpayment of wages due to a mathematical
or other clerical error or as repayment of a salary advance. In such circumstances, the employer
is required to abide by regulations which detail notice requirements, how often such deductions
may be made and in what amount.®?

89 See, e.g., Appeal Board No. 521427 (claimant had good cause to quit where there was a tip pooling arrangement
and was told unless he signed a document memorializing the arrangement he would not be permitted to continue
working).

9 Labor Law §193; See also, 12 NYCRR 8195 et seq.

%1 See 12 NYCRR 142.2-10 (revised in 2012 to delete the provision prohibiting deductions for repayment of salary
advances).

92 See 12 NYCRR 195-5.1 (addressing overpayments) and 12 NYCRR 195-5.2 (addressing advances).
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Any deductions not authorized by the statute are illegal.®® For example, deductions for damages
to the employer’s property,® a refund to a customer resulting in the diminution of a commission
due to the claimant,® or deductions to allow employer to recoup money lost as a result of a
claimant’'s mistake® are all improper and would give a claimant good cause to quit.

Additionally, where an employer requires an employee to wear a uniform, the employer must
reimburse the employee for the purchase price of the uniform.®” Further, where the employer does
not launder or maintain the uniforms, an employee must be paid an allowance for that purpose at
a rate prescribed by regulation.®®

Certain allowances, for items such as meals, rent, or utilities, paid for by the employer, may be
taken as deductions from the employee’s gross weekly or bi-weekly wages, subject to restrictions
on the amount and frequency.®® Additionally, fines imposed directly on an employee by a
government agency are not in violation of the statute, even when paid through a deduction from
the employee’s pay check.'®

93 See, e.g., Appeal Board No. 546637 (Board found employee had good cause to quit where the employer cancelled
employees’ health insurance without notifying them and continued to take deductions from the claimant’'s paycheck for
health insurance premiums. The employer also deducted money from the claimant’s paycheck for a 401K account that
was not placed in the 401K account).

%4 Matter of LaFrance, 173 A.D.2d 929 (3d Dep’t 1991) (claimant, a tractor trailer driver, had good cause to quit after
money was deducted from his paycheck to cover damage to employer's vehicle, despite the fact he signed an
agreement authorizing such deductions upon hire); Appeal Board No. 547415 (claimant had good cause to quit where
employer was deducting $20 from claimant’s paycheck to repay employer for repairs he had paid for to claimant’s car
despite verbal agreement between the employer and claimant regarding the repayment)

9 Appeal Board No. 578411 (claimant, a hairdresser, had good cause to quit where employer did not pay her
commission on work performed because customer complained about the hair color and they had refunded the
customer)

% Appeal Board No. 567555 (claimant had good cause to quit where employer was deducting a portion of claimant’s
weekly earnings to repay employer for a mistake he had made resulting in monetary damages of $2,400).

97 See 12 NYCRR 141-1.8.
%8 1d.
9 See 12 NYCRR 142-2.5.

100 Appeal Board No. 568260 (fines imposed by Metropolitan Transportation Authority (MTA) for being involved in
preventable accidents that were taken directly out of paychecks of employees of third party did not violate Labor Law
8193 since fine was imposed by MTA and not the employer).
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MEAL BREAKS AND REST PERIODS

Pursuant to Labor Law 8§ 161, employees are entitled to at least 24 consecutive hours of rest in
any calendar week. There are several exceptions to that requirement including: foremen in
charge; employees in dairies or other dairy-related businesses employing no more than seven
persons; employees at a plant where the process is necessarily continuous but where no
employee works more than eight hours in a day (pursuant to Departmental approval); employees
who work no more than three hours on a Sunday feeding livestock, maintaining fires, making
necessary repairs to boilers or machinery, or setting sponges in bakeries; employees in resorts
or seasonal hotels and restaurants in rural communities; and employees in dry dock plants making
repairs to ships. An employer may request a variance from the Department of Labor if there are
practical difficulties or unnecessary hardship in carrying out the provisions of Labor Law §161.1%
The Board has found that a claimant has good cause to quit if the employer violates Labor Law
§161.12

Under Labor Law 8162, every employee of a factory must be provided with a 60-minute noon day
meal. Employees working 6 or more hours in any other establishment or occupation must be
provided with a 30-minute uninterrupted meal between 11:00 a.m. and 2:00 p.m. If the employee’s
shift starts before 11:00 a.m. and continues later than 7:00 p.m., the employee must be provided
with an additional 20-minute meal period between 5 p.m. and 7 p.m. Persons who work a shift of
more than six hours which starts at any point between 1:00 P.M. and 6:00 A.M. are entitled to a
60-minute meal break if employed in a factory and a 45-minute meal break if employed in a
mercantile or other establishment. These meal period requirements apply to all employees,
including professional and executive employees. For employees working evening and night shifts,
the 60-minute meal period for factory workers and 45-minute meal period for other establishments
and occupations must be provided at a mid-point during the scheduled shift.

There are circumstances where an employer and employee may agree to waive the specific
provisions of Labor Law 8162. For example, in situations where only one person is on duty or is
the only one in a specific occupation and it is customary for the employee to eat on the job without
being relieved, an employee can work through his meal period if he voluntarily consents to do so.
This situation is most commonly found with individuals employed as truck drivers and

101 | abor Law 8161 (5).

102 See Appeal Board No. 560370 (Board found claimant, a restaurant worker, had good cause to quit where he was
found to have worked 7 days during four separate weeks in a one-and-a-half-month time period. The Board was not
persuaded by the employer’s contention they were unaware of the claimant’s situation as the employer was required,
under Labor Law 8161(4), to keep accurate records of the time worked by each employee); Appeal Board No. 517019
(claimant, a maintenance supervisor at a retirement home, had good cause to quit where evidence established that in
addition to his 8:00 a.m. to 4:00 p.m. hours Monday through Friday, he was required to be on site each night from 11
p.m. until 7:59 a.m. resulting in him only being able to leave the premises for 15 hours on Saturday and 15 hours on
Sunday).
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convenience store workers. However, if an employee requests an uninterrupted meal period, it
must be granted regardless of the circumstances. The Board has found that an employer’s
violation of this provision gives a claimant good cause to quit employment. 103

CALL-IN PAY

Pursuant to 19 NYCRR 142.2-3, an employee who is requested or allowed to report to work on
any day must be paid at least four hours, or the number of hours in the employee’s regular shift if
less than four hours, at the minimum hourly wage. For example, if an hourly employee regularly
scheduled to work eight hours reports to work or is called in outside of his regular shift and is then
sent home after two hours, the employee must be paid at least four hours at the minimum wage
rate. If the payment for the actual number of hours worked at the employee’s regular hourly rate
exceeds the amount that would be due for four hours at the minimum wage rate, no additional
payment is required.

WAGES, BENEFITS, AND SUPPLEMENTS IN WRITING

If the evidence establishes that the claimant voluntarily quit employment because the employer
violated the Wage Theft Prevention Act, 1% the claimant has established good cause to quit. The
Act provides, in part, that at the time of hire, employees must be informed in writing of the rate of
pay, including how the rate is calculated (hourly, weekly, etc.); allowances, if any, for tips, board,
or lodging; and the regular pay day. The employer must obtain a signed, dated acknowledgement
of receipt from each employee, and keep the notice and receipt for a period of six years. Any
changes are to be provided to the employee in writing at least seven days prior to the date that
the change is to go into effect.1%

Additionally, employers must provide a wage statement or pay stub each payday that lists the
employee’s name, the employer’'s name, address and telephone number, the dates covered by

103 See Appeal Board No. 563746 (Board found the claimant had good cause to quit because she was not afforded a
30-minute uninterrupted lunch break. In finding the claimant did not agree to have her lunch break interrupted, the
Board stated: “Under rules promulgated by the Commissioner of Labor, in situations where only one person is on duty
and it is customary for the employee to eat on the job without being relieved, the Department of Labor will accept these
special circumstances so long as the employee voluntarily complies with the arrangement. In order for the waiver of
Labor Law 8162 to be valid, however, the waiver of compliance must be freely, knowingly and openly made, without
taint of coercion or duress, and the waiver must be in return for a benefit without any bad faith involved”); Appeal Board
No. 502112 (claimant had good cause to quit where she was the sole employee working an overnight shift at a
convenience store and was not allowed to lock the door so that she could take an uninterrupted break, even after
complaining to the employer that she was not being provided with appropriate meal breaks).

104 | abor Law § 195.

105 See Labor Law 8195(2). In December 2014, the Act was amended to delete provisions requiring employers to
provide written notice of the pay structure before February 1%t of each year.
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the payment, the hours worked, rate or rates of pay (regular and overtime), how the employee is
paid (hourly, by shift, day, week, commission, piece rate), the employee’s gross and net wages,
itemized deductions, and itemized allowances and credits claimed by the employer, if any.1%

Under Labor Law 8198-c, an employer may be subject to criminal penalties if it fails to provide
employees the benefits and wage supplements that have been agreed upon by the parties. Wage
supplements include vacation or holiday pay, paid sick leave, reimbursement of expenses and
other similar items. Employers are also required to notify employees in writing or by publicly
posting the employer's policy on sick leave, vacation, personal leave, holidays, and hours of
work. 07

COMPENSABLE TRAINING TIME

A claimant who quits because an employer refuses to pay for time spent in training may have
good cause to quit. The Supreme Court has defined work to include any time “controlled or
required by the employer and pursued necessarily and primarily for the benefit of the employer
and his business."18

Such work is compensable under the FLSA. While time spent attending employer sponsored
lectures, meetings, and training programs is generally considered compensable, 29 C.F.R. §
785.27 provides an exception as follows: Attendance at lectures, meetings, training programs and
similar activities need not be counted as working time if the following criteria are met: (a)
Attendance is outside of the employee's regular working hours; (b) Attendance is in fact voluntary;
(c) The course, lecture or meeting is not directly related to the employee’s job; and (d) The
employee does not perform any productive work during such attendance. Only when the activity
meets all four of the criteria listed above is the time not compensable. In addition, 29 C.F.R §
785.28 provides that “Attendance is not voluntary, of course, if it is required by the employer. It
is not voluntary in fact if the employee is given to understand or led to believe that his present
working conditions or the continuance of his employment would be adversely affected by
nonattendance.” The Board has held that a claimant has good cause to quit where the employer
required the claimant to take training tests at home during her own time, without pay, as the nature
of the activity was compensable.1%

106 See Labor Law § 195 (3).
107 See Labor Law § 195 (5).
108 Tennessee C.| & R v Muscoda, 321 U.S. 590 (1944).

109 See Appeal Board No. 543652.
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SAFETY VIOLATIONS

Labor Law 8§ 200 addresses safety protections for workers on jobsites subject to the Labor Law.
Section 200 states that workplaces shall be “so constructed, equipped, arranged, operated and
conducted as to provide reasonable and adequate protection to the lives, health and safety of all
persons employed therein or lawfully frequenting such places. All machinery, equipment, and
devices in such places shall be so placed, operated, guarded, and lighted as to provide
reasonable and adequate protection to all such persons.”!® The statute also provides for
enforcement proceedings, which include a requirement that upon notification from the state, the
employer must correct the condition within ten working days.

Under the Occupational Health and Safety Act,'! employers are responsible for providing a safe
and healthful workplace that is free from serious recognized hazards. OSHA covers most private
sector employees. Workers employed by state and local government agencies are not covered
by OSHA but may have protections if they work in a state that has an OSHA-approved state
program. 112

Employers must comply with all applicable OSHA standards. The standards require employers to
adopt practices and procedures reasonably necessary and appropriate to protect workers in their
specific work environment. Compliance with OSHA standards includes, but is not limited to,
complying with regulatory safety standards; implementing engineering and administrative controls
to limit employees’ exposure to hazards and toxic substances; ensuring employees are furnished
with personal protective equipment when required for safety and health; and, training employees
on the use of the same.

Evidence that an employer is potentially operating in violation of Occupational Health and Safety
Administration standards does not necessarily establish that the claimant has good cause to quit
his job unless the claimant can establish the proximate cause of his quit was due to the unsafe
working conditions or a directive to perform dangerous work!!® and that he afforded the employer
an opportunity to address any legitimate concerns he may have had.'*

110 | abor Law §200.
111 27 USC §8651 et seq.

1121n New York State, the relevant statute is the Public Employee Safety and Health Bureau (PESH) which enforces
safety and health standards promulgated under OSHA.

113 See Appeal Board No. 549986 (Although the claimant identified various longstanding maintenance and safety
concerns to the employer's owner over a period of years that he felt were not adequately addressed, and despite the
fact that OSHA identified safety violations at the plant after the claimant quit, the proximate cause of the claimant's quit
was not unsafe working conditions or any directive to perform dangerous work).

114 See Appeal Board No. 548839 (Board found claimant did not have good cause to quit where evidence presented
by claimant did not establish that the employer was violating federal regulations or that he afforded the employer an
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Additionally, if evidence establishes that an employer retaliated against an employee for filing a
complaint with OSHA, there may be good cause to quit.°

Practice Tip:

In developing the record where the claimant is alleging that he or she quit due to a safety violation
at the work place, evidence should be obtained on the following points;

e Whatis the alleged violation?

e What effect, if any, did the alleged safety violation have on the claimant’s job duties?
e Was the claimant directed to perform dangerous tasks?

e What about the work environment did the claimant believe was dangerous?

e Did the claimant report it to the employer? If so, before or after quitting? If not, why was
no complaint made?

o Did the claimant report the violation to any state or Federal agency? If so, what was the
result of such a report? (That is, did the agency investigate, was a violation found, and
was it cured?)

e If there was a violation, did the claimant quit before the employer had an opportunity to
correct it?

Determine whether the alleged safety violation was the proximate cause of the claimant’s decision
to quit. Determine whether there is any documentation from OSHA, the Department of Labor, or
other relevant agency, regarding the alleged violation; for example, a notice of the violation, a
notice that no violation was found, or a notice that the violation had been remedied.

If the safety violation is alleged for the first time at the hearing, the employer must be afforded an
opportunity to request an adjournment in order to address the allegation.

opportunity to address any legitimate concerns he had); Appeal Board No. 556087 (claimant did not have good cause
to quit where evidence established that to the extent that he might have had some valid concerns, that he afforded the
employer an opportunity to address those concerns).

115 See Appeal Board No. 546389 (Board found claimant had good cause to quit where evidence established that after
the claimant’s husband filed an OSHA complaint, the claimant’s supervisor expressed dissatisfaction about the OSHA
complaint, became highly critical of the claimant’s work and constantly nagged her).
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RIGHTS TO MEDICAL LEAVE

The Family Medical Leave Act of 1993 (FMLA)!® was enacted as a method of allowing employees
to balance their work obligations and the medical needs of themselves and their families. FMLA
leave is permissible due to the employee’s own serious medical condition, to care for an
immediate family member who is suffering from a serious medical condition, or for the birth,
adoption, or foster placement of a child. The FMLA covers private sector employers having 50 or
more employees in 20 or more workweeks during the current or previous calendar year, and
public sector employers, including schools, regardless of the number of employees.*'” Employees
are eligible under the FMLA if they have worked at least 12 months (or, 1,250 hours in a twelve-
month period) as of the date that the FMLA leave is to start (the 12 months do not need to be
consecutive). Eligible employees may take up to 12 work weeks of FMLA leave in the 12-month
period following the leave request; the leave may be continuous or intermittent.®

Although employers may require that employees seeking FMLA leave follow the regular
procedure for requesting leave, employees do not need to request FMLA by name. Rather,
employees are required only to provide enough information to let the employer know that the
leave may be covered by the FMLA. Once the employer has such information, it is the
responsibility of the employer to begin the process for FMLA leave.!'® Employees are required to
request such leave at least 30 days in advance, when the need for the leave is foreseeable; if the
need for leave is not foreseeable, then the request must be made as soon as possible and
practical.*?®

Once an employee returns from FMLA leave, the employee must be restored to the same job that
the employee had prior to the leave or to an equivalent job, which is a job that provides the same
pay, benefits, and other terms and conditions of employment, including shift and location. In
addition, an employee on FMLA leave is not protected from actions that would have occurred
even if the employee was not on leave (for example, the elimination of a shift or a decrease in
overtime).'2! An employer is prohibited from denying or discouraging an eligible employee from

116 29 USC §§ 2601 et seq.
11729 CFR 88§ 825.104 — 825.109, 825.600
118 29 CFR § 825.110

119 See Appeal Board No. 589612 (claimant had good cause to quit where employer, who was subject to the Family
and Medical Leave Act, denied his request to take leave to assist his wife for three weeks following the birth of their
child; the fact that the claimant did not specifically mention FMLA in his leave request did not relieve the employer to
inform the claimant of his rights under the FMLA. The Board wrote that “[v]iolations of federal employment laws can...
give rise to such good cause [to quit]").

120 29 CFR §§ 825.302 - 303

121 29 CFR § 825.214
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taking FMLA leave; and from discriminating or retaliating against an employee for having taken,
or attempted to take, FMLA leave.!??

New York City has instituted its own regulations governing leave for medical reasons, the “Earned
Sick Time Act,”*2® which requires private sector NYC employers, with five or more employees, to
provide five days of paid sick leave (forty hours) each calendar year, for the care of the employee’s
family member or due to the employee’'s own illness. Those employers with less than five
employees must provide five unpaid sick days annually. Employers who provide five paid days
off annually—for personal days, vacation or sick time—are not obliged to provide any additional
days of leave under the Act.

Employees begin to accrue sick time at hire; but, they are not entitled to take such leave until they
have worked for the employer for 120 days. An employee who has worked the required time
period is not required to find coverage to take their earned sick leave. The “Earned Sick Time Act”
also includes specific provisions for domestic workers, including a provision that domestic workers
earn two or more days of sick time after one year of employment.

Practice Tip

In both of these laws, whether an employer is covered may depend on the number of employees in
the workforce. Testimony must be obtained on the size of the employer’s workforce to determine if
either the FMLA or New York City’s Earned Sick Time Act applies.

2.1.6 RELATIONS WITH CO-WORKERS AND/OR
EMPLOYER

Generally, an inability to get along with one’s employer, supervisor or with co-workers does not
constitute good cause to voluntarily leave employment.?* Further, legitimate criticism of one’s

122 29 CFR § 825.220
123 NYC Admin Code §8 20-911 et seq.

124 Matter of Krokos, 184 A.D.2d 871 (3d Dep’t 1992) (personality clashes with a supervisor did not give claimant good
cause to quit continuing employment); Matter of Stevens, 50 A.D.3d 1351 (3d Dep’t 2008) (“neither a general
dissatisfaction with the work environment nor the inability to get along with difficult coworkers or supervisors necessarily
constitutes good cause for leaving one's employment”) (citing Matter of Crandall-Mars, 47 A.D.3d 1179 (3d Dep't
2008)); Matter of Ayad, 41 A.D.3d 1126 (3d Dep't 2007); see also, Appeal Board No. 567102 (citing Appeal Board Nos.
521975, 477382, 455843).
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work, even if harsh, does not provide good cause to quit unless the employer’'s manner exceeded
the bounds of propriety.'? Factors to be considered in determining whether the employer’s

manner exceeded the bound of propriety include, but are not limited to: the content of the criticism
or other comment made by the employer;1?® whether the criticism or comments were constant or
were made only on occasion;'?” whether co-workers or customers were present when the
employer made the criticism or comments;'?® and/or whether the employer used profanity.'?®

Additionally, threats from co-workers may give a claimant good cause to leave employment so
long as the claimant’s decision to quit was based on a reasonable belief that his or her safety was
actually threatened.*°

125 see Appeal Board No. 568339 (finding claimant had good cause to quit because the employer was verbally abusive,
unprofessional and humiliated the claimant in the presence of co-workers and stating “an employee should be not
required to tolerate public admonition in the course of her employment”) (citing Appeal Board Nos. 556527 and 521975);
but see, Appeal Board No. 590248 (supervisor's action of yelling at claimant over the radio to get back to his post and
repeated assertion that he had abandoned his post after he adjured her not to speak to him like a child did not exceed
the bounds of propriety nor was it otherwise so egregious as to constitute good cause for his quit); Appeal Board No.
581913 (“Inability to get along with a supervisor is not good cause to quit, nor is criticism by a supervisor, even when
harsh or unfair.”) (citing Matter of Bielak, 105 A.D.3d 1226 (3d Dep’t 2013); Matter of Giustino, 11 A.D.3d 803 (3d Dep't
2004)).

126 Appeal Board No. 562574 (claimant had good cause to quit where supervisor screamed at her, calling her ignorant
and a dummy in front of co-workers).

127 Appeal Board No. 573235 (claimant did not have good cause to quit where he was subjected to a single rude and
dismissive comment); Appeal Board No. 580327 (record did not establish that the manner in which management treated
the claimant was "constant nagging" rather than legitimate criticism by an employer); Appeal Board No. 564049
(claimant had good cause to quit where she was frequently and loudly criticized about her performance in front of
customers and blamed by the employer for the loss of customers).

128 Appeal Board No. 586961 (Finding good cause for claimant’s quit because no employee is required to tolerate being
screamed and yelled at in front of customers and other employees) (citing Appeal Board Nos. 543642, 543553 and
508649); Appeal Board No. 571514 (claimant had good cause to quit after principal reprimanded her by confronting
her with false allegations, ordering the claimant not to defend herself, and threatening to have the claimant fired, all
within earshot of other employees); Appeal Board No. 568339 (an employee should be not required to tolerate public
admonition in the course of her employment) (citing Appeal Board Nos. 556527, 521975).

129 Appeal Board No. 560159 (claimant had good cause to quit where supervisor repeatedly directed vulgar language
toward her and threw her phone, causing the claimant to feel threatened by his behavior); Appeal Board No. 545736
(finance manager's behavior toward the claimant which included yelling, name calling and the use of vulgarities,
exceeded the bounds of propriety, giving claimant good cause to quit); Appeal Board No 549810 (supervisor's actions
of yelling, using profanity and waving his arms in close enough proximity to make contact with an employee exceeded
the bounds of propriety, giving claimant good cause to quit).

130 Matter of Weaver, 6 A.D.3d 857 (3d Dep’t 2004) (in finding the claimant did not have good cause to quit, the court
noted that “it first must be shown that the claimant had reasonable grounds to conclude that his or her safety was, in
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However, even in situations where a claimant has a compelling reason to leave employment
based on the actions of a supervisor or a co-worker, the claimant still may be required to take
reasonable steps to protect his or her employment prior to leaving and to give the employer a
reasonable opportunity to address his or her concerns. If a claimant fails to do so, he or she may
still be disqualified from receiving benefits. 3!

2.1.7 DISCRIMINATION / HARASSMENT

A claimant may establish good cause to quit a job if the claimant has a reasonable belief he or
she is being discriminated against in violation of the law if the employer does not adequately
respond to the claimant’s concerns.3? As addressed more fully below, there are various state and
federal statutes which forbid employers from engaging in discriminatory practices based on
protected characteristics.

fact, endangered”) (citing Matter of Kreger, 291 A.D.2d 772 (3d Dep’t 2002); Matter of De Witt, 288 A.D.2d 601 (3d
Dep’t 2001)).

131 See, e.g., Matter of Roman, 32 A.D.3d 1067 (2006); Matter of Mullen, 301 A.D,2d 936 (3d Dep’t 2003).

132 See Appeal Board No. 546664 (claimant had good cause to quit where evidence established she was denied a raise
on the grounds that she was a female designing men’s clothing and her complaints about gender discrimination were
not addressed by the employer); Appeal Board No. 591038.
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Practice Tip:

In a case where the claimant is contending that he or she quit because the employer engaged in
discriminatory or harassing actions, the record must be sufficiently developed to determine whether
there is a causal connection between the claimant’s decision to quit and unlawful discrimination.
The record should include evidence on the following points:

e The reason why the claimant believes the employer treated him or her differently from other
employees.

e Who engaged in the alleged discriminatory or harassing conduct.
¢ What specific actions occurred that the claimant believed were based on discrimination.

e Whether the claimant complained to the employer about the alleged discrimination or
harassment and the employer’s response to the complaint.

e If the claimant contends he was unfairly disciplined or subjected to some other form of
adverse employment action, both parties should be questioned about the behavior that led
to the discipline or other adverse employment action. Testimony should also be taken on
whether similar behavior by other employees led to similar disciplinary action and if not,
why not.

e If the claimant contends she was unfairly denied promotion or raise that was given to
another employee(s), the employer should be questioned about the reason why some
person other than the claimant received a promotion or raise.

As a matter of public policy, good cause will exist to expand the scope of the hearing to include
allegations about unlawful discrimination by the employer (or about any other violation of the law). If
the employer was not on notice prior to the hearing that allegations of discrimination would be part
of the hearing, the employer should be offered an adjournment.

NYS HUMAN RIGHTS LAW AND TITLE VII

Federal and State law protect an employee from discrimination and/or harassment in employment
based on that individual's membership in a protected class. The Federal law prohibiting
discrimination and/or harassment on the basis of membership in a protected class is the Civil
Rights Act of 1964, Title VII (“Title VII").1* Private employers and state or local governmental
employers are subject to Title VII if they employ 15 or more individuals who worked for the
employer for at least twenty calendar weeks (in this year or last year). Labor Unions are subject
to Title VII if they either operate a hiring hall or have at least 15 members. Federal Governmental

133 42 USC § 2000€ et seq.
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employers and employment agencies and are subject to Title VIl regardless of the number of
employees.

The law prohibits unlawful employment practices, which is defined in the statute as failing or
refusing to hire or discharging any individual, or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex, or national origin; or limiting, segregating, or classifying his
employees or applicants for employment in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect his status as an employee,
because of such individual’s race, color, religion, sex, or national origin.*3*

The state law prohibiting discrimination and harassment on the basis of membership in a
protected class is the New York State Human Rights Law.3®* An employer must have at least four
employees to be subject to the Human Rights Law, with the exception of discrimination based on
sex and discrimination against domestic workers, both of which apply to all employers regardless
of the size of the workforce.3¢

The Human Rights Law contains a more expansive list of protected classes than Title VII.
Specifically, the characteristics of age, race, creed, color, national origin, sexual orientation,
military status, sex, marital status, disability, domestic violence victim status, pregnancy-related
condition(s), predisposing genetic characteristics and familial status are protected under the law.
The Human Rights Law also prohibits employers from requiring employees to violate or forego a
sincerely held religious practice as a condition of obtaining or retaining employment, including
opportunities for promotion®” and from denying a license or employment to a person convicted
of a crime as provided for in NYS Corrections Law Article 23-A.1* |t also violates the Human
Rights law for an employer to retaliate against an individual for opposing unlawful discriminatory
practices.

The specific section prohibiting discrimination against domestic workers**° prohibits sexual
harassment!“® against domestic workers and discrimination based on gender, race, religion or

134 42 USC § 2000e-2 (a) (1) - (2)

135 See NYS Executive Law, Article 15.
136 NYS Exec Law § 292 (5).

137 NYS Exec Law § 296 (10).

138 NYS Exec Law § 296 (15).

139 NYS Exec Law § 296-b.

140 Defined as “[e]ngag[ing] in unwelcome sexual advances, requests for sexual favors, or other verbal or physical
conduct of a sexual nature to a domestic worker when: (i) submission to such conduct is made either explicitly or
implicitly a term or condition of an individual's employment; (ii) submission to or rejection of such conduct by an
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national origin, where such harassment has the purpose or effect of unreasonably interfering with
an individual's work performance by creating an intimidating, hostile, or offensive working
environment.

State and Federal Law prohibit two forms of discrimination: disparate treatment and disparate
impact. Employment practices result in disparate treatment (or intentional discrimination) if they
are based in any way on a prohibited factor, such as race, religion, sex, etc. Disparate impact
discrimination, on the other hand, does not require proof of motivation but only proof that neutral
practices result in discriminatory effects. A claimant would have good cause to quit a position if
the evidence establishes that he or she was subject to discrimination, so long as the claimant
took reasonable steps to address the matter prior to quitting. 4!

Discrimination includes any action which infringes upon an individual’'s conditions or privileges of
employment. Both state and federal laws provide broad protections against discrimination and all
forms of harassment which interfere with an individual's job performance. The more severe the
discriminatory conduct the less frequent it needs to be. A single action, if sufficiently severe, can
be unlawful. Further, for unemployment insurance purposes, the Board has held that all elements
of a legal cause of action for discrimination in another forum need not be established before a
worker can be found to have separated for good cause from a hostile work environment under
the Labor Law. Where there is substantial evidence of a hostile, discriminatory work atmosphere,
of which the employer is or should have been aware, a claimant has good cause to leave. 142

In many unemployment insurance hearings, when a claimant alleges he or she was subject to
“harassment” in the workplace, he or she may not mean legally actionable harassment based on
a protected characteristic that is prohibited by state and federal law. Instead, the conduct may fall
somewhere on the spectrum between (1) an inability to get along with a co-worker and/or
supervisor and (2) conduct exceeding the bounds of propriety, as discussed above.

In most circumstances, before finding a claimant had good cause to quit, the record must establish
that the claimant took reasonable steps to report the harassment and allowed the employer a

individual is used as the basis for employment decisions affecting such individual; or (iii) such conduct has the purpose
or effect of unreasonably interfering with an individual's work performance by creating an intimidating, hostile, or
offensive working environment” (NYS Exec Law §296-b [2]).

141 See Appeal Board No. 572837 (claimant found to have quit without good cause where she did not bring her concerns
to employer with enough specificity to allow the employer the opportunity to address the issue).

142 see Appeal Board No. 578567 (claimant had good cause to quit where evidence established she was subjected to
a hostile work environment because co-worker exposed himself to her on multiple occasions and when the claimant
complained to the employer, the employer took no action except to tell the claimant to stay out of the shop area); Appeal
Board No. 538428 (claimant had good cause to quit where derogatory names and slogans were placed on his truck
and he was repeatedly called derogatory names because of his sexual orientation, sufficiently complained to the
employer and the employer did not take adequate action to remedy the situation).

35
January 2020



reasonable opportunity to correct the situation prior to quitting. Factors to be considered include,
but are not limited to: whether the employer had a policy prohibiting the harassment, whether the
employer had a procedure in place to complain about the harassment, whether the claimant
followed that procedure, and whether the employer took appropriate action.*® Where the
evidence establishes that the claimant had previously complained and the employer failed to take
appropriate action in response to the complaints, it may be reasonable for a claimant to believe
that no further complaints need to be made prior to quitting.44

AGE DISCRIMINATION IN EMPLOYMENT ACT

The Age Discrimination in Employment Act (ADEA) % applies to private employer with a
workforce of 20 or more individuals who have worked for at least 20 calendar weeks. State, Local
and Federal Governmental employers and employment agencies are subject to the ADEA
regardless of the number of employees. Labor Unions are subject to the ADEA if they either
operate a hiring hall or have at least 25 members.

The ADEA prohibits employers from refusing to hire or from discharging an individual based on
the individual's age. It also prohibits employers from classifying employees in such a way that
deprives or would tend to deprive a protected individual of employment opportunities. It applies
only to employees who are 40 years or older. In defining “employee,” ADEA excludes elected
officials, persons appointed by the official to be part of the official's personal staff (other than civil
service employees), and policymakers. ADEA’s provisions are not meant to prevent an employer
from observing the terms of a bona fide seniority system or from discharging or disciplining an
employee for good cause.

EQUAL PAY ACT OF 1963

Virtually all employers are subject to the Equal Pay Act of 1963,%¢ which is an amendment to the
Fair Labor Standards Act of 1938. It prohibits discrimination on the basis of sex by paying wages
to employees at a rate less than the rate paid to employees of the opposite sex for equal work on
jobs which require equal skill, effort, and responsibility, and which are performed under similar
working conditions. However, the Equal Pay Act makes an exception where payment is made

143 See, e.g., Appeal Board No. 587900.

144 See Appeal Board No. 589395 (in finding good cause for the claimant’s quit, Board held that where employer took
no action on prior complaints, it was reasonable for the claimant to believe his employer would neither prevent future
harassment nor act upon any future complaints by the claimant).

14529 USC §§ 621-634.

146 29 USC § 206 (d)
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pursuant to a seniority system, a merit system, a system which measures earnings by quantity or
guality of production, or a differential based on any factor other than sex.

AMERICANS WITH DISABILITIES ACT

Employers who are subject to Title VII are also subject to the Americans with Disabilities Act
(ADA).*" The ADA prohibits discrimination against a qualified individual on the basis of disability
in regard to job application procedures, the hiring, advancement, or discharge of employees,
employee compensation, job training, and other terms, conditions, and privileges of employment.
Disability is defined under the ADA as “a physical or mental impairment that substantially limits
one or more major life activities of such individual.” The ADA defines major life activities as
including—but not limited to—caring for oneself, performing manual tasks, seeing, hearing,
eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, and working.

In addition to prohibitions against making decisions on hiring or other personnel actions based on
disability, or otherwise limiting an individual’s ability to obtain and retain employment because of
that individual's disability, the ADA also requires the employer to make reasonable
accommodations for the disabled individual, when needed. A reasonable accommodation is
defined as making existing facilities used by employees readily accessible to and usable by
individuals with disabilities, job restructuring, modifying work schedule, reassigning an individual
to a vacant position, acquiring or modifying equipment or devices, appropriately adjusting or
modifying examinations, training materials or policies, providing qualified readers or interpreters,
or any other similar accommodations.'*® The ADA does provide that reasonable accommodation
is not required where it would cause “undue hardship”. An assessment of undue hardship must
be based on current circumstances that show that a specific reasonable accommodation would
cause significant difficulty or expense. The factors to be considered in determining whether there
is undue hardship include the nature and cost of the accommodation needed, the employer’s
overall financial resources, the type of business, and the impact of the accommodation on the
employer’s operations. A claim of undue hardship cannot be based on generalized conclusions.

In addition, qualification standards, tests, or selection criteria that screen out or tend to screen out
or otherwise deny a job or benefit to an individual with a disability which are shown to be job-
related and consistent with business necessity, and where the job performance cannot be
accomplished by reasonable accommodation, are not considered violations of the ADA.14°

14742 USC § 12102 et seq.
148 42 USC § 12111 (9)

149 42 USC § 12113 (a).
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PREGNANCY DISCRIMINATION

The Pregnancy Discrimination Act (“PDA”)'*, is an amendment to Title VII. It clarifies that unlawful
discrimination on the basis of sex includes discrimination based on pregnancy, childbirth, or
related medical conditions; and that women affected by pregnancy, childbirth, or related medical
conditions shall be treated the same for all employment-related purposes, including receipt of
benefits under fringe benefit programs, as other persons.

New York City also amended its Human Rights Law to include a section called the Pregnant
Workers Fairness Act'®', which applies to employers with a workforce of four or more
(independent contractors are counted as part of the workforce for the purposes of this regulation).
The regulation requires employers to give reasonable accommodation to pregnant employees
(such as more frequent bathroom breaks, allowing a stool at the employee’s workstation, etc.),
provided that the employer knew or should have known about the employee's pregnancy,
childbirth, or related medical condition. The regulation also provides that it is an affirmative
defense that the person aggrieved by the alleged discriminatory practice could not, with
reasonable accommodation, satisfy the essential requisites of the job.

EMPLOYEE POLYGRAPH PROTECTION ACT

The Employee Polygraph Protection Act (EPPA)**? prohibits most private employers from using
lie detector tests, either for pre-employment screening or during the course of employment (it
does not apply to Federal, state, or municipal agencies). Employers generally may not require or
request any employee or job applicant to take a lie detector test, or discharge, discipline, or
discriminate against an employee or job applicant for refusing to take a test or for exercising other
rights under EPPA.

Employers may not use or inquire about the results of a lie detector test, or discharge or
discriminate against an employee or job applicant, on the basis of the results of a test, or for filing
a complaint or for participating in a proceeding under EPPA. Subject to restrictions, EPPA permits
polygraph tests to be administered to certain job applicants of security service firms (armored car,
alarm, and guard) and of pharmaceutical manufacturers, distributors, and dispensers; it also
permits polygraph testing of certain employees of private firms who are reasonably suspected of
involvement in a workplace incident (theft, embezzlement, etc.) that resulted in specific economic
loss or injury to the employer.

150 42 USC § 2001e-1 (k).
151 NYC Admin Code § 8-107 (22)

152 29 USC §§ 2001 et seq.
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Where polygraph examinations are allowed, they are subject to strict standards for the conduct
of the test, including the pretest, testing, and post-testing phases. An examiner must be licensed
and bonded or have professional liability coverage. EPPA strictly limits the disclosure of
information obtained during a polygraph test.%3

DISCRIMINATION ON THE BASIS OF CREDIT REPORTS

The Fair Credit Reporting Act (FCRA)***, which limits the disclosure of consumer credit reports,
also governs the conditions under which a consumer report may be furnished for employment
purposes. The law provides that before an adverse action based on the report is taken, the
employee must be provided with a copy of the report and given an opportunity to respond to or
investigate the report. “Adverse actions” are defined in the FCRA as “a denial of employment or
any other decision for employment purposes that adversely affects any current or prospective
employee”.?®®). The FCRA is a consumer protection law, and does not contain any specific limit
on the size or type of employer subject to the law.

New York City’s “Stop Credit Discrimination in Employment Act”*® regulates the use of credit
reports in employment situations. The regulation prohibits covered employers from using an
employee’s credit history in making decisions about whether to hire, promote, or discipline an
individual. (There are exemptions for police and peace officers, employees requiring security
clearance under Federal or state law, employees required to be bonded, etc.) It applies to
employers with a workforce of four or more including the actual owner.

2.1.8 DOWNSIZING / VOLUNTARY REDUCTIONS IN
FORCE

Employers who wish to downsize may offer early retirement packages or other voluntary
workforce reduction plans to all or certain of its employees. A claimant who accepts such a plan
is considered to have left employment voluntarily.

153 Labor Law § 201-a prohibits employers from requiring that employees be fingerprinted, except as otherwise provided
by law. This section does not apply to state or municipal employees, to employees of hospitals, public or private, or to
employees of medical colleges affiliated with hospitals. Unlike the EPPA, this is not a discrimination law; however, a
claimant who is fired when he refused to be fingerprinted when the employer decided to use an electronic access
system to the work premises did not lose his job due to misconduct (Appeal Board No. 508545).

154 15 USC §8 1681 et seq.
155 15 USC § 1681 [K] [B] [ii].

156 NYC Admin Code §§ 8-102 (29), 8-107 (9), (24).
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Whether good cause exists will depend on whether there was a “climate of uncertainty” regarding
continuing employment at the place of business. A finding that there is a climate of uncertainty
requires the following: (1) The employer had a substantial downsizing goal; (2) layoffs had not
been ruled out if the goal could not be achieved through the plan; (3) there were no clear criteria
for selection of individuals to be separated in the event of layoffs; and (4) the employer provided
substantial incentives for participation in the voluntary reduction.®’

A claimant who voluntarily leaves employment when there has been no real threat of layoff cannot
establish good cause for the quit.**® Nor will good cause exist if layoffs are by seniority and the
claimant is ranked high on a seniority list.?>® However, if the employer was planning to lay off
employees based on a subjective ranking of the employees’ skills and utility to the employer, then
the claimant may be able to establish that there was a climate of uncertainty.

219 OTHER EMPLOYMENT

A quit to enter self-employment may be with good cause if the claimant had taken definite steps
to start his own business. 1%° However, voluntarily leaving employment to enter temporary self-
employment for the summer months has been found to be without good cause.®* The record
should also establish the reason that the claimant has applied for benefits. If the business has
already closed, the record should show how and why the closing occurred. 2

Quitting a job to accept another job provides a claimant with good cause for unemployment
insurance purposes when the offer of other employment is definite and certain, including a specific

157 See Appeal Board Nos. 557320A, 555068, 554848, and 554139.
158 Matter of Fisher, 36 N.Y.2d 146 (1975).
159 See, e.g., Appeal Board No. 557075.

160 Appeal Board No. 569518 (Board found good cause for claimant to quit to enter self-employment where he had set
up a web site, e-mail account, and other Internet sites for his business, and had met with potential investors); Appeal
Board No. 540528 (“As the claimant left this employer to enter self-employment, the claimant had good cause to quit.
While the claimant's quit was personal in nature, the Board has held that ‘in a free enterprise system a man can quit
whenever he wants to do so if he thinks he can better himself.” (citing Appeal Board No. 17,480-48); but see, Appeal
Board No 544957 (while the Board has held that quitting to go into viable self-employment is with good cause, we agree
with the Administrative Law Judge that the claimant has not established that he had a definite prospect for self-
employment at the time he quit, and thus he did not have good cause to quit his employment) (citing Appeal Board
Nos. 518616 and 515704).

161 Appeal Board No. 35,458-52.

162 See Appeal Board No. 527397.
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start date, salary to be paid, and hours and location of the new job.® That is, when a claimant
has received a bona fide offer of new employment. The reason the new employment failed to
materialize should also be developed for the record as this may be evidence of whether the offer
was in fact bona fide and to the claimant’s intent to accept the new employment.64

2.1.10 LEAVING PART-TIME EMPLOYMENT AFTER
LOSS OF FULL-TIME EMPLOYMENT

While unemployment insurance benefits are not intended to be a minimum wage substitute, 1% a
claimant may have good cause to quit where he or she is placed in an untenable financial position
due to continuing on with part time employment after loss of concurrent full-time employment. 166
Further, continuing a part-time job after the loss of full-time employment which results in an
inability to receive unemployment benefits or in a decreased benefit rate may create financial
hardship for a claimant. The Board stated that in those situations, granting benefits to someone
is not a minimum wage substitute; rather, it is an answer to the financial hardship.®”

In a number of cases, the Board has explained that the Legislature has long recognized if
circumstances develop in the course of employment that would justify the claimant in refusing
such employment in the first instance, such as an increase in commuting distance, an
unreasonable unreimbursed commuting expense, or a decrease in wages to a level substantially

163 See, e.g., Appeal Board No. 585853.

164 Matter of Tepper, 304 A.D.2d 944 (3d Dep’t 2003) (“A claimant's conduct and intent with regard to accepting a new
position is a critical element in determining whether separation from employment was for good cause”) (citing Matter of
Jarvis, 109 A.D.2d 377 (3d Dep’t 1985)).

165 Matter of Grandy, 64 A.D.2d 796 (3d Dep’t 1978).

166 See, e.g., Appeal Board No. 540097A (claimant had good cause to quit part-time employment because she could
not afford to maintain health insurance payments on part time earnings when she would have been able to afford them
if she was receiving her entire benefit rate in light of husband’s pre-existing medical issues) (citing Appeal Board Nos.
409186 and 355494); Appeal Board No. 556606 (claimant had good cause to quit part-time employment after loss of
his full-time employment because he could not afford to pay travel costs associated with part time position or maintain
his household and pay taxes solely on the earnings from part-time job); Appeal Board No. 551067 (claimant had good
cause to quit part-time job that he held for six days when he realized that his income from partial unemployment and
his part-time job were more than $100.00 less than his weekly benefit rate); Appeal Board No. 569918 (claimant had
good cause to quit part-time job she held for four days when she realized her pay from the part-time job would be less
than her benefit rate) (citing Matter of Scranton, 12 N.Y.2d 983 (1963) (claimant justified in refusing employment that
pays less than what the claimant would collect in unemployment benefits)); Appeal Board No. 569351 (claimant had
good cause to quit part-time employment where unreasonable amount of earnings would need to be spent on
commuting costs).

167 Appeal Board No. 552114.
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less favorable than those prevailing in the locality, there is good cause to voluntarily leave such
employment.%® The Court has mirrored this rationale when it held that there is good cause for a
claimant to refuse an offer of part-time employment in the first instance because earnings would
be lower than the claimant’s weekly benefit rate.'®® The Board has also held that a claimant has
good cause to leave part time employment which even when supplemented by partial
unemployment insurance benefits if it “would result in a total weekly income in an amount less
than his benefit rate.”*"°

Practice Tip:
Expanding the Scope

There is a change of the factual basis of the hearing if the claimant contends that he or she quit part-
time employment because of financial hardship and that information is not contained in the
determination. In many instances, the stated reason for the quit in the determination will not reference
finances but will state a potentially related issue such as relocation. If financial hardship is not
specifically in the determination, the judge must establish whether there is good cause to change the
basis to include this information. In many circumstances, good cause can be found because the
Department of Labor’s investigation did not focus on the issue of financial hardship.

Record Development
The record must be developed regarding the claimant’s actual monthly expenses, including:

e Rent/ mortgage

e Ultility bills (water, heat, electric, cable, etc.

e Car or other transportation expenses

e Medical bills

e Other expenses including: food, credit card payments, student loan payments, etc.

Testimony should also be taken regarding the claimant’s household income, both before and after the
loss of the full-time job and the amount of the claimant’s benefit rate.

168 See Labor Law 8593 (1) (a); Appeal Board No. 552114.
169 See Matter of Scranton, 12 N.Y.2d 983 (1963).
170 Appeal Board No. 564282 (internal citations omitted).
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2.1.11 ATTENDING SCHOOL

It is well-settled that quitting one’s job to attend school or to further one’s education does not
constitute good cause for a voluntary separation under the Labor Law."* This is true even where
the claimant does not quit but demands a reduction in his or her days or hours of employment in
order to attend school and the employer is either unwilling or unable to accommodate the request.
Further, even when an employer initially agrees to the reduction in hours and a short-time later
determines that it needs the claimant to resume working full-time, if the claimant does not agree
to return to full-time hours the claimant is still deemed to have voluntarily quit to attend school.*"

2.1.12 MEDICAL REASONS

A claimant who is compelled to quit due to his or her medical condition may have good cause to
leave employment. Generally, the record should reflect either that the claimant was advised by a
doctor or other health professional that it was necessary to quit due to the medical condition’ or
contain substantial evidence that the claimant has a previously diagnosed chronic medical
condition, the symptoms of which rendered the claimant unable to perform his or her job.1*
Further, a claimant may not be able to establish good cause for a quit if the evidence establishes
that the claimant had been given medical advice to quit but did not follow that advice for a
significant amount of time. 1"

171 See, e.g., Appeal Board No. 583568.

172 See Appeal Board No. 582938 (Board held claimant voluntarily quit without good cause despite claimant's
contention that she was laid off when the employer ended the reduced schedule agreed to seven weeks earlier because
when part-time schedule ended, her former full-time hours were still available to her).

173 See, e.g., Appeal Board No. 585708 (“A claimant who is compelled to quit due to a medical condition does so with
good cause for unemployment insurance purposes, particularly, as here, if the claimant had so been advised by a
doctor or other health professional”).

174 Appeal Board No. 565588 (a claimant who is compelled to quit due to a medical condition may have good cause for
unemployment insurance purposes, if the claimant had been advised by a doctor or other health professional that it
was necessary to quit, or absent such specific advice, if the claimant suffers from a previously diagnosed condition of
such long standing that the claimant may be in the best position to know whether he or she can continue to perform
assigned duties and responsibilities); Appeal Board No. 575334 (“we have held that individuals who testify to having
previously diagnosed, chronic health conditions which are exacerbated by stressful conditions at work, fall into an
exception and have good cause to quit.”) (citing Appeal Board Nos. 562789 and 575069); see also, Appeal Board Nos.
583768; 580594; and 565588.

175 See, e.g., Appeal Board No. 539676 (“the fact that the claimant continued working long after his doctor suggested
he look for work with less stress demonstrates that there was no medical necessity for the claimant to leave his
employment” (citing Appeal Board No. 528387).
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In the context of allegations of job related stress, it is well-settled that a claimant who contends
he or she quit a job due to work related stress, only, has not established good cause for leaving
employment, absent evidence that it was medically necessary to do so or otherwise
demonstrating that the claimant received medical advice to leave his or her job.1’® This is true
even where the claimant credibly testifies that he or she is having certain physical symptoms
attributable to stress.'’” However, in situations where the claimant credibly testifies about having
a previously diagnosed, chronic health condition the symptoms of which were exacerbated by
stressful conditions at work, he or she may have good cause to quit.*"

As with a number of other situations in which a claimant may have a compelling reason to quit a
job, when a claimant contends that the quit is for medical reasons, the claimant is expected to
first afford the employer an opportunity to address his or her concerns before quitting. Specifically,
a claimant must inform the employer of the medical condition. The claimant should also engage
in an interactive process with the employer to explore whether there are any reasonable
accommodations that would allow the claimant to continue working or whether a leave of absence
was available.”® A mere belief that the employer will not offer any help does not alleviate the
claimant from the responsibility of taking measures to preserve continuing employment. 18
However, a claimant’s failure to take reasonable steps to preserve employment may be excused
where the evidence establishes that the claimant’s mental health condition precluded him or her
from acting in a reasonable manner.8!

176 See Appeal Board No. 583890 ("It is well-settled that a claimant who contends that she quit her job due to job stress
has not established good cause for leaving employment, absent evidence that it was a medical necessity to leave
employment or otherwise demonstrating that the claimant had received medical advice to leave her job); see also,
Matter of Croughter, 50 A.D.3d 1360 (3d Dep’'t 2008); Matter of Romano, 30 A.D.3d 953 (3d Dep’'t 2006)’ Matter of
Cieslewicz, 1 A.D.3d 878(3d Dep’t 2003); Appeal Board No. 588494.

177 Matter of Cieslewicz, 1 A.D.3d 878(3d Dep’t 2003).

178 See, e.g., Appeal Board No. 591663 (“While the general rule under unemployment insurance law requires the
claimant to produce testimony or evidence of medical advice to quit a job in order to establish good cause, we have
held that individuals who testify to having previously diagnosed, chronic health conditions which are exacerbated by
stressful conditions at work, fall into an exception and have good cause to quit”) (citing Appeal Board Nos. 575334,
562789, 575069).

179 See Appeal Board No. 586248 (claimant did not take reasonable steps to preserve employment where he did not
bring concerns to human resources or speak to anyone about medical issues his job duties were causing him and
where he knew about FMLA and personal leaves but never explored leave of absence because he was not interested
in one).

180 Appeal Board No. 585392 (“The claimant's explanation that she felt nothing would change does not excuse her
failure to afford the employer a change to address any valid concerns she may have had”).

181 See Appeal Board No. 560664 (Board found that the claimant, who was experiencing a mental health crisis, could
not have objectively assessed her situation or have taken reasonable steps to preserve her employment); Appeal Board
No. 582838 (holding claimant with Bipolar and Post Traumatic Stress Disorders had good cause to quit although she

44
January 2020



2.1.13 RELOCATION DUE TO FINANCIAL
NECESSITY

While a mere desire to live at another location is a personal and non-compelling reason for
moving,®2 a claimant who quits to relocate due to financial necessity may be able to establish
good cause for the quit. The record must establish specific evidence on all expenses, including
rent or mortgage, utilities, food, car insurance, cable, internet, child support, credit cards, student
loans, etc. and specific evidence of household income, including the claimant’s and the claimant’s
spouse’s salary, both net and gross.® Testimony should also be taken on whether the claimant
was behind in any bills and whether he or she was facing eviction. The record should also
establish what particular circumstances changed that resulted in the decision to move.

Again, as with other voluntary quit situations, the evidence must establish that the claimant took
reasonable steps to preserve employment prior to quitting. One key area to explore is what, if
any, steps the claimant took to find alternate housing prior to quitting.8

2.1.14 PROVOKED DISCHARGE

A provoked discharge, which is considered a voluntary separation for unemployment insurance
purposes, occurs where a claimant was fired by an employer because the employer can no longer
legally employ the claimant due to some action or inaction by the claimant. The analysis in these
cases depends on the following three-pronged test: The claimant (1) voluntarily engaged in
conduct (2) which transgressed a legitimate known obligation and (3) left the employer no choice
but to discharge the claimant.'® Each of the three requirements must be met for a finding of
provoked discharge. The Board has confined the doctrine to cases in which “the employer was
compelled to discharge a claimant because of governmental regulation, union or contractual

did not take reasonable steps to protect employment because stress of her life and work circumstances combined with
her mental health problems rendered taking such usual measures impossible).

182 5ee, e.g., Appeal Board Nos. 539251; 524139 and 458083.
183 See, e.g., Appeal Board No. 550798 (remand order indicating what areas needed to be addressed).

184 See, e.g., Appeal Board No. 589392 (in finding no good cause for the quit, the Board found significant that the
claimant did not attempt to find alternative, less expensive housing in New York before resigning from her long-term
employment); Appeal Board 567778 (no good cause for relocation where claimant acknowledged that she did not
research other housing alternatives until a few months prior to her parents’ relocation and had other family in New York
that she could have lived with but chose not to).

185 Matter of DeGrego, 39 N.Y.2d 180 (1976).
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obligation, or civil service rules.”*®® It can only be found where the employer has no range of
discretion but was compelled to terminate.'®” It does not apply to situations where an employee
was discharged for failure to comply with the employer's private, internal policies or rules.88

Typical examples of situations which constitute a provoked discharge include but are not limited
to: failure to take an exam needed for license or permanent civil service status; failure to take
other steps to obtain or renew a license; failure to meet other requirements of civil service or other
government jobs; loss of license or employability due to wrongdoing or criminal conviction; and/or
failure to pay union dues.

VOLUNTARY TRANSGRESSION

A provoked discharge requires some degree of fault or intentional behavior on the part of the
claimant.® In certain circumstances, there may not be a provoked discharge where a claimant’s
financial circumstances make it such that the claimant does have the money to renew a license
(driver’s, nursing or otherwise).!%® However, the lack of money to pay a fine when the fine results
from the claimant’s intentional conduct may result in a finding of provoked discharge.® In license
renewal cases, the Board has considered whether a claimant took “reasonable steps” to renew
his or her license or whether he or she was “purposely non-compliant or negligent.”*°2 Additionally,
in situations where the claimant has a compelling reason to excuse the transgression, the fault
requirement is not necessarily met.1% Moreover, in situations where a claimant takes but fails a

186 Appeal Board No. 548466.
187 Matter of DeGrego, 39 N.Y.2d 180 (1976).
188 See, e.g., Appeal Board Nos. 578221; 545063.

189 Matter of Michael 60 A.D.2d 438 (1978) (doctrine of provoked discharge requires volitional act on claimant’s part);
Appeal Board No. 582726 (Board held that a claimant who does not obtain or renew a license because the claimant
cannot afford the fee will not be held to have provoked his discharge) (citations omitted).

190 see, e.g., Appeal Board No. 582726 (Board held that a claimant who did not renew her nursing license because
she could not afford the fee cannot be held to have provoked her own discharge) (citations omitted); but see, Appeal
Board No. 585232 (Board did not find compelling claimant’s contention that he could not afford $75 replacement fee
for asbestos license in light of the fact that he had been paid for work and had received notice and assistance from
employer to obtain it).

191 See Appeal Board No. 559016 (claimant, an ambulance driver, found to have provoked his discharge where his
license was suspended for failed to pay $200 in fines after pleading guilty to parking violations).

192 See Appeal Board No. 586684.

193 See Appeal Board No. 539424 (no provoked discharge where claimant, who had intended to take a civil service
exam required for her position, failed to take the exam because of her substantially impaired health at the time of the
exam); Appeal Board No. 585109 (no provoked discharge where claimant failed to take civil service test because he
was medically unable to do so); Appeal Board No. 574983 (no provoked discharge where claimant failed to take civil
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required test, the Board has held that the failure is not a volitional act and does not constitute a
provoked discharge.®*

In cases involving an arrest but no subsequent conviction or disposition and a denial of the
behavior on behalf of the claimant, there cannot be a finding of a provoked discharge. The Board
has repeatedly held that an arrest standing alone is not sufficient proof that the claimant engaged
in any conduct transgressing any obligation owed to the employer.1®

LEGITIMATE AND KNOWN OBLIGATION

It is well-settled that before a claimant may be disqualified on the basis of a provoked discharge,
it must be established that the claimant was aware of the employer’s obligation.®® In a number of
cases, the basis of the “transgression” is conduct occurring prior to the claimant's employment
with the employer. In those cases, the Board analyzes whether the claimant would have known,
at the time of the transgression, that he or she was violating an obligation of the employer. If it
cannot be said that the claimant knew at the time of the transgression that it would violate a future
obligation, no provoked discharge can be found.®’

LEAVING THE EMPLOYER NO CHOICE

For a finding that the claimant has provoked his or her own discharge the evidence must establish
that the employer was compelled to discharge the claimant. A violation of a private employer’'s

service exam because she was advised by her union that since she had previously passed an exam she was not
required to take it).

194 See, e.g., Appeal Board No. 568213.
195 See Appeal Board No. 551972.

19 See, e.g., Appeal Board No. 550164 (no provoked discharge where the claimant was not aware she was required
to take a civil service examination to keep her position).

197 See Appeal Board No. 592499 (“We have long held that where the conduct occurred prior to the employment and
the record establishes that at the time the conduct occurred, the claimant could not have known that it would affect his
ability to work in his chosen field, the claimant cannot be held to have transgressed a known obligation of employment”)
(citing Appeal Board Nos. 546455, 551231 and 565395); Appeal Board No. 584514 (the Board found there was no
provoked discharge where claimant, a security guard, was convicted of a crime approximately 20 years before obtaining
employment with the employer as he had never worked as a security guard before and would not have known he was
transgressing any legitimate known obligation at that time); Appeal Board No. 560146 (no provoked discharge where
employer’s requirement that claimant’s position have valid NYS driver’s license was imposed the year after the
claimant’s DWI conviction and license revocation); Appeal Board No. 554212 (no provoked discharge where employer
discharged the claimant, who had worked for employer for one year and nine months, after discovering they were
unable to employ him pursuant to Executive Law §845 because of convictions occurring prior to his employment as the
claimant would not know he was transgressing a legitimate obligation at the time of the wrongdoing).
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own policy requiring the employer to discharge the claimant is insufficient.1®® Additionally, the fact
that the employer may not be able to insure claimant under their existing insurance policies does
not establish that the employer had no other choice but to discharge the claimant.!*® Rather, the
evidence should establish that the employer was legally or contractually barred from allowing the
claimant to continue performing his job.

Where the evidence establishes that the claimant’s transgression only results in his inability to
perform an occasional part of his duties, it cannot be said that the employer had no choice but to
discharge the claimant.??® Further, where the employer has previously given alternate jobs to
people under circumstances similar to the claimant’s, it cannot be said that the employer had no
choice but to discharge the claimant.2°:

2.1.15 CLOSING OR SELLING A BUSINESS

When the principal of a corporation decides to close a business, that act constitutes a voluntary
guit. Whether the principal has good cause to quit depends on whether the closing of the business
was compelled.?? The business need not be in bankruptcy; evidence that the closed business
had been losing money or otherwise was in decline may establish a compelling reason.?%
Moreover, a claimant is not required to borrow money to continue operating the business or to

198 Appeal Board No. 589052 (no provoked discharge where record failed to establish that the employer, a school
district, was left with no choice but to discharge the claimant, an at home tutor whose teaching license had lapsed, as
called for by district policy in the absence of evidence that the State Education Department required at home tutors to
have valid teaching license); Appeal Board No. 560197 (no provoked discharge where requirement that the claimant
pass two exams by one year from her hire date is found in an employer policy, and the employer was not legally or
contractually barred from allowing the claimant to continue working); Appeal Board No. 554826 (although employer
discharged claimant, who drove employer vehicles, because he lacked a valid license as of the date of discharge, the
Board found no provoked discharge because there was insufficient evidence to establish that the employer had no
choice as to his discharge, but for its own policy, which it had the discretion to apply).

199 See Appeal Board No. 564878 (no provoked discharge where employer contended its insurance carrier would not
cover claimant due to conditional license as the employer could have sought insurance coverage elsewhere).

200 Appeal Board No. 554928 (no provoked discharge where employer discharged claimant who had occasional driving
responsibilities after he lost his license for a DWI because there was insufficient evidence that the employer had no
choice as to his discharge, but for its own policy, which it had the discretion to apply).

201 See Appeal Board No. 590565 (No provoked discharge found where employer had previously given an alternate
job to another bus driver who pled guilty to an alcohol and driving related offense and where there was a position in
which the claimant could have worked pending the reinstatement of his license because facts establish that the
employer did have a choice in whether to terminate the claimant's employment with the district).

202 Appeal Board No. 549739 (citing Matter of Crawford, 182 A.D.2d 1047 (3d Dep’t 1992)).

203 Appeal Board No. 587850 (citing Matter of Spinella, 168 A.D.2d 816 (3d Dep’'t 1990)).
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run the business to the brink of bankruptcy, nor is it necessarily significant that a claimant
continues to draw a salary from the business. 2°* Further, that a company has substantial sales
revenue is not controlling. “It is obvious human experience that gross business does not reflect
the viability of a business. It is net profit or loss which tells the correct story.”?%

When a principal sells a business, it is also considered to be a voluntary quit. If the business is
still viable, the quit is without good cause. To determine whether a business is still viable, factors
such as the claimant’s ability to sell the business, whether the claimant continued to draw a salary
from the business, whether the business was making a profit, whether the business was bankrupt,
whether the business is still operating at the same location or offering the same services as prior
to the sale, must be evaluated. 2% Selling a viable business for personal reasons is without good
cause.??” Additionally, where the business is profitable and the claimant is able to take a salary
and other benefits, the sale constitutes a voluntary quit without good cause.?*® Further, even in
circumstances where a business is unprofitable, the sale and continued operation of the business
may establish that it was still viable at the time of the sale and the claimant would be considered
to have quit without good cause.?®® There are some circumstances, however, where the evidence
may establish that it was economically necessary for the owner to sell a business and good cause
would exist for the voluntary quit. For example, where a claimant’'s business suffers heavy
financial losses for a period of time, the claimant does not draw a salary and does not have the
money to make the improvements needed to attract customers necessary to turn the business
around, there is good cause to sell the business.?'°

204 Appeal Board No. 561335 (citing Matter of Rosen, 9 A.D.3d 775 (3d Dep'’t 2004)).
205 Appeal Board No. 586094 (citing Matter of Tucker, 108 A.D.2d 1027 (3d Dep’t 1985)).

206 See Matter of Deney, 39 A.D.3d 1058 (3d Dep’t 2007); Matter of Merle, 11 A.D.3d 803 (3d Dep’t 2004); Matter of
Hoos, 254 A.D.2d 677 (3d Dep’t 1998); Matter of Frisina, 235 A.D.2d 887 (3d Dep’'t 1997); Matter of Ballard, 176 A.D.2d
428 (3d Dep’t 1991); Matter of Sonner, 133 A.D.2d 491 (1987).

207 Matter of Kupferman, 53 A.D. 2d 732 (3d Dep’t 1976) (claimant did not have good cause to quit where he liquidated
and disposed of his business when it was still making a profit).

208 Matter of Dunn, 33 A.D.2d 585 (3d Dep’'t 1969).

209 Appeal Board No. 574324 (“The fact that the business was sold...and was being run by new owners is evidence of
its continued viability, rendering the claimant’s sale to be without good cause”) (citing Matter of Merle, 11 A.D.3d 803
(3d Dep't 2004); Matter of Deney, 39 A.D.3d 1058 (3d Dep’t 2007)).

210 Appeal Board No. 539786 (good cause existed where the business had been losing customers, suffered substantial
financial losses, and the claimant did not draw a salary or have the financial means to invest more money into
advertising, promotion and physical improvements in order to attract more customers to turn a profit); Appeal Board
No. 575907 (good cause existed to sell business where the business was losing money, was behind in rent, the claimant
had stopped collecting a salary and the proceeds of the sale were insufficient to cover the existing debts of the business,
supporting a finding that the business was not viable at the time it was sold)
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2.1.16 RETIREMENT

A claimant who quits in order to retire from the labor market completely has good cause to quit.
However, there must be a genuine intention on the part of the claimant to permanently remove
himself or herself from the labor market.

If subsequent to the retirement there was a change in economic circumstances forcing the
claimant to return to work, then a claimant would be eligible for benefits.?!

2.1.17 ILLEGAL ACTS

The Board has held that a claimant’s bare assertions, without more, about an employer’s allegedly
unethical or illegal practices do not give rise to good cause for separation from employment.?!?
However, where a claimant has a reasonable good faith belief that the employer is engaging in
illegal activity or that he or she is being asked to personally engage in criminally fraudulent activity,
he or she may have good cause to quit employment. 23

2.1.18 FEAR FOR PERSONAL SAFETY

It is well-established that a claimant who quits a job as a result of a reasonable and genuine fear
for personal safety quits with good cause. As with other compelling reasons for quitting, the
claimant must bring his or her concerns to the employer and allow the employer the opportunity

211 See Appeal Board No. 553349.

212 See Appeal Board No. 581857 (Board did not credit claimant’s testimony regarding employer’s alleged illegal activity
of “padding” invoices where claimant was never at job sites and could not have had any actual knowledge of services
performed or whether invoices billed for services not provided) Appeal Board No. 544936 (claimant’s bare allegations
that doctor was billing illegally or improperly did not give claimant good cause to quit her job where there was no
evidence of illegal or improper activity); Appeal Board No. 544738.

213 See Appeal Board No. 590490 (claimant had good cause to quit her job as a medical biller the day after she met
with representatives from the Criminal Division and Medicaid Fraud Control Unit of the NYS Attorney General’'s Office
who advised her that at least some of the employer’s billing practices constituted Medicaid fraud) (citing Appeal Board
No. 551391); Appeal Board No. 551391 (claimant had good cause to quit where he was exposed to unlawful drug use
in the workplace and when he complained to his supervisor, the supervisor stated he should quit if he did not like it);
Appeal Board No. 544283 (claimant had good cause to quit where she regularly complained to employer about illegal
activity engaged in by guests of the hotel and was given no assistance other than instruction to call the police).
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to address any issues prior to quitting. 2*4 The fear can stem from interactions with clients,
vendors, supervisors, subordinates,?!® or even members of the public.?®

214 See Appeal Board No. 552146 (claimant, a teacher in a group home, had good cause to quit where evidence
established that staff members were slapped punched and bitten by the students, the claimant was placed in a
headlock, threatened, hit with a desk, poked, kicked and knocked the floor, the claimant complained to the employer
and requested a transfer by the transfer was denied and his classroom did not include safety mechanisms such as a
telephone, panic button, and uncovered door window).

215 See Appeal Board No. 554386 (claimant had good cause to quit where subordinate was becoming increasingly
more aggressive with her and the employer would not meet with the employee or allow her to discharge the employee).

216 See Appeal Board No. 567977 (claimant had good cause to quit employment where she had a reasonable fear for
her personal safety since she was attacked on her walk home from work on her second day of employment); Appeal
Board No. 557413 (claimant had good cause to quit where building in which she worked was burglarized on two
separate occasions, the employer did not change the locks on the door, and the claimant was the first employee to
arrive at employer’s location and had to enter a dark building every morning).
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