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In Appeal Board Nos. 612489, 612490, 612491, 612492, 612493, and 612494, the

claimant appeals from the decisions of the Administrative Law Judge filed

September 15, 2020, insofar as they sustained the initial determinations

holding the claimant ineligible to receive benefits, effective April 27, to

May 3, 2020, on the basis that the claimant was not totally unemployed;

disqualifying the claimant from receiving benefits, effective April 30, 2020,

as modified to be effective May 1, 2020, on the basis that the claimant

voluntarily separated from employment without good cause; charging the

claimant with overpayments in the total amount of $6,048.00 in benefits

recoverable pursuant to Labor Law § 597 (4); charging the claimant with

overpayments in the total amount of $7,200.00 in Federal Pandemic Unemployment

Compensation (FPUC) repayable pursuant to § 2104 (f) (2) of the Coronavirus

Aid, Relief, and Economic Security (CARES) Act of 2020; and reducing the

claimant's right to receive future benefits by 16 effective days and charging

a civil penalty of $1,209.00 on the basis that the claimant made willful

misrepresentations to obtain benefits, as modified in accordance with the

opinion.

The Administrative Law Judge held a telephone conference hearing at which all

parties were accorded a full opportunity to be heard and at which testimony

was taken. There were appearances by the claimant and on behalf of the

employer and the Commissioner of Labor.

The claimant appealed the Judge's decision to the Appeal Board.



Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT: The claimant was employed for slightly more than a year by

an architectural metal and glass fabrication shop as a logistics coordinator,

serving as the liaison between the office and the shop floor staff. In

mid-March 2020, many or most of the staff, including the claimant, decided to

self-quarantine. The business itself did not close down, as it was considered

an essential business.

The claimant filed a claim for UI benefits on April 10, 2020, which was made

effective March 23, 2020. He established a weekly benefit rate of $504.00.

The claimant returned to work on Monday, April 27. The employer was working on

a project for the ACLU and needed staff to return. The claimant worked for

three days, until April 29, and earned $600.00 for those days. On Thursday

morning, following a staff meeting, the claimant left the workplace at about

8:30 or 9:00 A.M., together with four fabricators he'd brought with him at the

time he was hired. The fabricators returned to work the following week.

When the claimant certified for benefits May 3, 2020, he was asked how many

days he had worked during the week. He responded that he worked zero days. The

claimant received $504.00 in regular unemployment insurance benefits (UI) and

$600 in Federal Pandemic Unemployment Compensation (FPUC) each week from the

week ending May 3, 2020, through the week ending July 19, 2020.

OPINION: The credible evidence establishes that the claimant worked for three

days during the statutory week ending May 3, 2020. Only claimants who are not

totally unemployed are eligible to receive benefits. As the claimant was

employed, he is not eligible; as he earned in excess of the maximum benefit

rate, he is ineligible for the entire week.

As the claimant is ineligible, the $504.00 in UI and the $600.00 in FPUC he

received for that week were overpaid. The claimant's certification that he

worked zero days was factually false and, as he knew he worked, was a willful

misrepresentation to obtain benefits. The claimant's contention that he

answered "zero" because he was not paid does not excuse his false answer, as

the question only asks how many days he worked, not how many days he worked

and was paid for the work. As a result, the overpaid UI benefits are

recoverable and the forfeit and civil penalties were properly imposed. The



$600.00 in overpaid FPUC is automatically repayable pursuant to Federal law.

The credible evidence further establishes that the claimant was separated from

employment when he decided to leave his job on the morning of April 30, 2020.

The claimant has contended that he did not quit but was fired. We find the

testimony of the managing partner that he did not fire anyone and, in fact,

needed the staff to carry out the work he was doing for the ACLU more credible

than the claimant's testimony. The claimant's testimony was inconsistent on

whether the business shut down in mid-March or whether the staff made

voluntary decisions to self-quarantine. In addition, the claimant failed to

report his three days of work when certifying for benefits. Both of these

factors render the claimant less credible. However, even if the claimant's

testimony was credited, his separation would still be considered voluntary:

the claimant testified that the managing partner stated that if anyone left,

they would be fired. This statement, if made, left the choice up to the

claimant, making the separation voluntary. There is no evidence that the

claimant had good cause to quit; as a result, we conclude that the claimant

was separated from employment under disqualifying circumstances.

As the claimant is disqualified, the $4,544.00 in UI and the $6,600.00 in FPUC

that he received after the week ending May 3, 2020, were overpaid. The

claimant's concealment of the fact that he quit renders the overpaid UI

benefits recoverable; it also is considered a willful misrepresentation,

making imposition of the penalties appropriate. The overpaid FPUC are

automatically repayable pursuant to Federal Law.

The amount of the civil penalty -  $1,209.00  - appears to have been

calculated based on the benefits paid to the claimant beginning with the

statutory week ending April 5, 2020. However, the initial determinations that

covered the period prior to April 27, 2020 were overruled. Consequently, the

issue of the civil penalty must be referred back to the Department of Labor

for any necessary recalculation of the amount of the penalty.

DECISION: The decisions of the Administrative Law Judge, insofar as appealed

from, are affirmed.

The initial determinations, holding the claimant ineligible to receive

benefits, effective April 27, to May 3, 2020, on the basis that the claimant

was not totally unemployed; disqualifying the claimant from receiving

benefits, effective April 30, 2020, as modified to be effective May 1, 2020,



on the basis that the claimant voluntarily separated from employment without

good cause; charging the claimant with overpayments in the total amount of

$6,048.00 in benefits recoverable pursuant to Labor Law § 597 (4); and

charging the claimant with overpayments in the total amount of $7,200.00 in

Federal Pandemic Unemployment Compensation (FPUC) repayable pursuant to § 2104

(f) (2) of the Coronavirus Aid, Relief, and Economic Security (CARES) Act of

2020, are sustained.

The initial determinations, reducing the claimant's right to receive future

benefits by 16 effective days and charging a civil penalty of $1,209.00 on the

basis that the claimant made willful misrepresentations to obtain benefits,

are modified in accordance with this opinion, and, as so modified, is sustained

The matter is referred back to the Department of Labor for recalculation of

the amount of the civil penalty.

The claimant is denied benefits with respect to the issues decided herein.

JUNE F. O'NEILL, MEMBER


