
STATE OF NEW YORK 

UNEMPLOYMENT INSURANCE APPEAL BOARD 

PO Box 15126 

Albany NY 12212-5126 

  

DECISION OF THE BOARD 

Mailed and Filed: SEPTEMBER 16, 2008

IN THE MATTER OF: Appeal Board No. 542493

PRESENT: LEONARD D. POLLETTA, TANYA R. DANIEL MEMBERS

The Department of Labor issued the initial determinations holding the claimant ineligible

to receive benefits, effective February 6 and 13, 2008, on the basis that the claimant was

not capable of work; charging the claimant with an overpayment of $202.50 in benefits

recoverable pursuant to Labor Law § 597 (4); and reducing the claimant's right to receive

future benefits by 16 effective days on the basis that the claimant made wilful

misrepresentations to obtain benefits. The claimant requested a hearing.

The Administrative Law Judge held a hearing at which all parties were accorded a full

opportunity to be heard and at which testimony was taken. There were appearances on

behalf of the claimant. By decision filed May 30, 2008 (A.L.J. Case No. ), the

Administrative Law Judge sustained the initial determinations.

The claimant appealed the Judge's decision to the Appeal Board. The Board considered

the arguments contained in the notice of appeal.

We have reviewed the entire record and have considered the testimony and other

evidence. It appears that no errors of fact or law have been made. The findings of fact

and the opinion of the Administrative Law Judge are fully supported by the record and,

therefore, are adopted as the findings of fact and the opinion of the Board, except we

note that the courts have long held that a criminal intent to defraud is not a prerequisite to

find willful misrepresentation. Rather, Labor Law § 594 requires willfulness, which means

"knowingly, intentionally and deliberately making a false statement". Matter of Schulman,

9 AD3d 647 (2004), lv denied 4 NY3d 708 (2005). Although the claimant contends that it

was an unintentional mistake, the court notes that "there is no acceptable defense to

making a false statement and a claim that the misrepresentation was unintentional is not

sufficient". Matter of Bowlby, 31 AD3d 939 (2006).

DECISION: The decision of the Administrative Law Judge is affirmed.



The initial determinations, holding the claimant ineligible to receive benefits, effective

February 6 and 13, 2008, on the basis that the claimant was not capable of work;

charging the claimant with an overpayment of $202.50 in benefits recoverable pursuant

to Labor Law § 597 (4); and reducing the claimant's right to receive future benefits by 16

effective days on the basis that the claimant made wilful misrepresentations to obtain

benefits, are sustained.

The claimant is denied benefits with respect to the issues decided herein.
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TANYA R. DANIEL, MEMBER


