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The Department of Labor issued the initial determination disqualifying the claimant from

receiving benefits, effective September 4, 2008, on the basis that the claimant voluntarily

separated from employment without good cause. The claimant requested a hearing.

The Administrative Law Judge held a hearing at which all parties were accorded a full

opportunity to be heard and at which testimony was taken. There were appearances by

the claimant and on behalf of the employer. By decision filed February 19, 2009 (A.L.J.

Case No.), the Administrative Law Judge overruled the initial determination.

The employer appealed the Judge's decision to the Appeal Board.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT: The claimant was employed during the 2007 to 2008 school year

as a monitor for an after school program. The claimant worked from 3:00 pm until 6:00

pm, Monday through Friday. Her duties included monitoring and supervising children and

helping them with their homework. The claimant also worked as a part time receptionist

for another employer for 20 to 25 hours per week.

The school year ended in June. After school monitors were rehired at the start of the

school year. On or about May, 2007 the claimant discovered that she was pregnant. The

claimant had also planned to return to school in the Fall to work on her Master's. The

evening classes began at 6:00 pm to 7:00 pm. The claimant approached her supervisor

and requested that she be allowed to work 3 to 4 days as a monitor in the after school

program. The supervisor informed her that there were no 3 to 4 day schedules available

and that claimant would have to return to her five day schedule in the fall. The claimant

was thereafter laid off from her morning receptionist position in May 2008. School ended

in June, 2008. In July, 2008 the claimant miscarried. The claimant registered for college



classes in the Fall 2008. The claimant did not return to school on September 2, 2008, the

first day of the after school program. The claimant attends classes two days a week.

The claimant filed a claim for unemployment benefits. The claimant was held disqualified

and requested a hearing. A hearing was scheduled for November 25, 2008 at 1:30 pm.

The claimant was called back for a second interview for employment at the time of the

hearing. For this reason the claimant was unable to appear at the scheduled hearing.

OPINION: The credible evidence establishes that the clamant did not appear at the

hearing scheduled in 008-25304 because she was attending a job interview at that time.

As obtaining employment is a goal advanced by the unemployment division of the Labor

Department, the claimant's absence to obtain employment establishes good cause for

her failure to appear at the prior scheduled hearing. The claimant's application to reopen

is therefore granted.

The credible evidence also establishes that the claimant failed to report back to work at

her after school program employment on September 2, 2008. We first must address

whether the claimant's employment with the employer ended at the last day of school in

June 2008 or whether the claimant had continuing employment. We note that the

claimant repeatedly testified that it was the practice of this employer to rehire its after

school program monitors and that she could have worked in the next school year. As the

claimant does not dispute that there was continuing employment with the employer, we

must conclude that the employer/employee relationship was not severed at the close of

the 2007-2008 school year. Thus the period between employment was no more than a

period of lay off with a definite date of return in the Fall. The Board has held that failure to

return to work after of period of lay off when there is a definite date of return is considered

to be a voluntary quit. (See AB329642) We now must determine whether the claimant

had good cause to quit this job.

The claimant has put forward two reasons for her quit from this employment. The

claimant proposes that she could not continue to work five days a week for this employer,

while pregnant, and go to school at night. We will first consider the claimant's contention

she could not work due to her pregnancy. It is noted that the claimant has put forward no

medical reason for her inability to work while pregnant. The Board has held that there

must be proof that the employment will have an effect on the health of the prospective

mother. (AB246566) The claimant makes no argument that at the time she quit she was

having medical problems or that she would have such problems in September when

school resumed. Claimant's presumption that she would not be able to work and attend

school while pregnant was merely speculative at the time of her quit in May. We further

note that the claimant's morning employment was terminated in May and thus she would



only be required to work the 15 hours with this employer rather than the 35 to 40 hours

she had been working. Therefore the burden of overextending herself due to excessive

work hours was eliminated. And while we recognize that there was eventually a medical

issue with this pregnancy, at the time of her quit, there is no evidence that claimant was

experiencing any medical problems.

With respect to her argument that she could not work and attend classes, the Court has

held that it is not good cause to quit employment in order to attend school. (See eg

Matter of Manning, 59 AD2d 818, revg AB237398) While claimant contends at one point

in her testimony that she decided to attend school after she miscarried, we note that this

point of testimony is in contradiction with earlier statements she made during the hearing

and thus we will not credit this portion of her testimony. We note that the claimant's work

schedule was clearly in conflict with her school schedule as she was required to work

until 6:00 pm and her school classes began between 6:00 pm and 7:00 pm, thus

necessitating that she only work three nights per week.

Given the circumstances of this case, we must conclude that the claimant has not shown

good cause to quit her employment and that she was properly disqualified from receipt of

benefits.

DECISION: The decision of the Administrative Law Judge is affirmed in part and reversed

in part.

The claimant's application to reopen 008-25304 is granted.

The initial determination is sustained.

The claimant is denied benefits with respect to the issues decided herein.
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