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The Department of Labor issued the initial determinations holding the claimant ineligible

for benefits under the Emergency Unemployment Compensation 2008 (EUC08) program,

effective as of August 9, 2009, on the basis that the claimant was entitled to file a claim in

the State of Maryland; charging the claimant with an overpayment of $10,088 in benefits

recoverable pursuant to section 4005(b) of the Federal Supplemental Appropriation Act

2008, Title IV - Emergency Unemployment Compensation, Public Law 110-252, including

$9,438 in EUC08 benefits and $650 in Federal Additional Compensation (FAC) benefits;

and denying the claimant's request for waiver of repayment of the overpayments. The

claimant requested a hearing.

The Administrative Law Judge held telephone conference hearings at which all parties

were accorded a full opportunity to be heard and at which testimony was taken. There

were appearances by the claimant and on behalf of the Commissioner of Labor. By

decision filed May 5, 2010 (A.L.J. Case No. ), the Administrative Law Judge overruled the

initial determinations of overpayment and denial of the claimant's request for waiver of

repayment, and inadvertently failed to rule on the initial determination of ineligibility for

EUC08 benefits.

The Commissioner of Labor appealed the Judge's decision to the Appeal Board. The

Board considered the arguments contained in the written statement submitted on behalf

of the Commissioner of Labor.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT: The claimant had a job in New York that ended in 2007.  The

claimant subsequently had a job in Maryland that ended in 2008.  The claimant has not

worked since then.  After the Maryland job ended, the claimant attempted to apply for

unemployment insurance benefits in Maryland, but she was told that she had to file in



New York.  The claimant filed her claim in New York on February 2, 2009, effective the

same day.

The claimant began receiving extended benefits under the EUC08 program beginning

with the benefit week August 10-16, 2009.  She received benefits at a weekly rate of

$363 in EUC08 benefits plus $25 in FAC benefits.  In total, the claimant received $10,088

in benefits from New York beyond her regular unemployment insurance benefits,

including $9,438 in EUC08 benefits and $650 in FAC benefits.

When the claimant's New York benefits stopped in February 2010, the claimant spoke to

a representative of the New York State Department of Labor, who told her that she

should not have received extended benefits from New York and that she should have

been collecting benefits from Maryland.  Prior to this conversation, the claimant did not

know and had no way of knowing that she was receiving benefits from New York that she

was not entitled to, or that she should be seeking benefits from Maryland.  The claimant

contacted the relevant Maryland state agency, which advised her that she should have

been getting benefits from Maryland effective sometime in August 2009.

The claimant eventually received benefits from Maryland with a benefit rate of $191 per

week, including a retroactive payment of approximately $5,000.  The claimant's

unemployment insurance benefits are her sole source of income, and she has no other

savings or other cash resources.  The claimant is single and receives no financial support

from friends or relatives.  She does not own a car.  The claimant owes $7,500 to a prior

landlord.  This debt appears on her credit report as a judgment against her.  As a result,

she is unable to rent an apartment.  Instead, she lives in a hotel at a cost of $300 per

week.  The claimant also pays to store her personal belongings at two storage

companies at a monthly cost of $131.10.  The claimant estimates that she spends $50

per month on toiletries and similar items.  The claimant pays for food with whatever

money is left over after paying her other living expenses.  Some days, the claimant has

not eaten because she had no money for food.  The claimant owes debts to two banks

and a phone company in addition to her prior landlord, but she does not make regular

payments toward these debts.

OPINION: The credible evidence establishes that the claimant was eligible for

unemployment insurance benefits from the State of Maryland at the time when she began

receiving extended benefits in New York on August 10, 2009. Although the claimant is

not aware of the precise date when she became eligible to file a claim in Maryland, we

note that the claimant's employment in Maryland ended in 2008.  Thus, her eligibility to

file a claim in Maryland would have commenced upon the expiration of the claimant's

claim for regular unemployment insurance benefits in New York.  These benefits expired



on August 9, 2009, after the claimant completed her "waiting week" from February 2-8,

2009 and received twenty-six weeks of regular unemployment insurance benefits for the

period from February 9 through August 9, 2009.  Thus, August 10, 2009 is the date when

the claimant became eligible for benefits from Maryland.

Section 4001(b) of the EUC08 statute (Federal Supplemental Appropriation Act 2008,

Title IV - Emergency Unemployment Compensation, Public Law 110-252) states that the

persons eligible for EUC08 benefits shall be individuals who have exhausted all rights to

regular compensation with respect to a benefit year and who "have no rights to regular

compensation or extended compensation" under the unemployment compensation law of

the relevant state "or any other State unemployment compensation law."  Thus, when the

claimant became eligible for regular unemployment insurance benefits under Maryland

law on August 10, 2009, she became ineligible for EUC08 benefits.  Accordingly, we

conclude that the claimant was ineligible for EUC08 benefits effective as of August 9,

2009.

The credible evidence further establishes that the claimant received $10,088 in benefits

from New York beyond her regular unemployment insurance benefits, including $9,438 in

EUC08 benefits and $650 in FAC benefits.  Section 4005(b) of the EUC08 statute states

that, in the case of individuals who have received EUC08 benefits to which they are not

entitled, the State shall require repayment unless the State waives such repayment.

Because the FAC benefits that the Commissioner of Labor seeks to recover are FAC

benefits that accompanied payment of EUC08 benefits, the recoverability of the FAC

benefits is governed by the same standard that applies to the EUC08 benefits.  (See

Appeal Board Case 548071).

Whereas the claimant was entitled to claim regular unemployment insurance benefits in

Maryland, the claimant was not entitled to the $10,088 in extended benefits that she

received in New York.  As stated above, these benefits are recoverable as a matter of

law.  Accordingly, we further conclude that the initial determinations of recoverable

overpayments should be sustained.

The credible evidence further establishes that the claimant applied for a waiver of

recovery of the overpayment amount.  Section 4005(b) of the EUC08 statute states that a

State agency may waive repayment of EUC08 overpayments if it determines that: (1) the

payment of such EUC08 benefits was made without fault on the part of the claimant; and

(2) repayment would be contrary to equity and good conscience.

There is no dispute that the claimant received her EUC08 and FAC benefits in good faith

and without fault.  The claimant had no way of knowing that she was receiving extended



benefits as opposed to regular benefits.  Nor could she know that she was not entitled to

extended benefits in New York and should be receiving regular benefits from Maryland

instead.  By contrast, the New York State Department of Labor had sufficient information

to determine that the claimant was eligible for benefits in Maryland, which disqualified her

from receiving EUC08 benefits.  For reasons not explained in the record, however, the

New York State Department of Labor did not share this information with the claimant until

after it had paid her extended benefits for six months resulting in the EUC08 and FAC

overpayments now at issue.

Thus, the critical inquiry is whether requiring the claimant to repay the EUC08 benefits

would be contrary to equity and good conscience.  Under the EUC08 statute and prior,

similar federal unemployment insurance statutes using the "equity and good conscience"

standard, federal guidance has stated that repayment is contrary to equity and good

conscience if it will cause the claimant hardship by causing the claimant to go without

food, shelter or medicine for a period of thirty days or more.  (See Appeal Board No.

551910, Appeal Board No. 549705).

The record shows that the claimant is a single woman with no source of income beyond

her weekly unemployment insurance benefits of $191, which is less than half of the

combined EUC08 and FAC benefit rate that the claimant was receiving from New York.

The claimant lives in a hotel at a rental cost of $300 per week.  Although the claimant

submitted a questionnaire attesting to a monthly rent of $300, we credit the claimant's

consistent, credible testimony that the rent was $300 per week, not per month.  Thus, the

cost of shelter exceeds the claimant's income by $109 per week, leaving the claimant no

revenue stream to cover the costs of food, medicine or other expenses.

Although the claimant failed to appear at the adjourned hearing or produce

documentation of her expenses, the record is sufficient to establish that the cost of the

claimant's shelter, by itself, was outstripping the claimant's income.  While the

Commissioner of Labor cites various cases in which the Appeal Board sustained denials

of overpayment waivers, these cases involved claimants who had personal or family

income-whether through earnings, loans, credit cards, or other sources-in excess of the

claimants' personal or family expenses.  The present record does not establish that the

claimant had any of these resources.  To the contrary, the record reveals that repayment

of the overpayment amount would indeed render the claimant incapable of paying for

necessary shelter, food or medicine for a period of thirty days.  Under these

circumstances, repayment should be waived.  (See Appeal Board No. 451897).

We recognize that waiver of repayment will result in a windfall to the claimant of more

than $10,000.  Nevertheless, requiring the claimant to repay this amount would be



contrary to equity and good conscience under the legal standard applicable to this

appeal, and we have no legal basis to resolve the claimant's waiver application

piecemeal by directing repayment of less than the full overpayment amount.  Accordingly,

we further conclude that the claimant's application for waiver of repayment of the

overpayment amount is granted.

DECISION: The decision of the Administrative Law Judge is modified as follows and, as

so modified, is affirmed.

The initial determinations, holding the claimant ineligible for benefits under the

Emergency Unemployment Compensation 2008 (EUC08) program, effective as of August

9, 2009, on the basis that the claimant was entitled to file a claim in the State of

Maryland, and charging the claimant with an overpayment of $10,088 in benefits

recoverable pursuant to section 4005(b) of the Federal Supplemental Appropriation Act

2008, Title IV - Emergency Unemployment Compensation, Public Law 110-252, including

$9,438 in EUC08 benefits and $650 in Federal Additional Compensation (FAC) benefits

are sustained.

The initial determination, denying the claimant's request for waiver of repayment of the

overpayment of $10,088 in benefits, including $9,438 in EUC08 benefits and $650 in

Federal Additional Compensation (FAC) benefits, is overruled.

The claimant is allowed benefits with respect to the issues decided herein.

MICHAEL T. GREASON, MEMBER

GERALDINE A. REILLY, MEMBER


