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The Appeal Board, on its motion pursuant to Labor Law § 534, has reopened for

reconsideration its decision filed November 9, 2009 (Appeal Board No. 544014) which,

affirming the decision of the Administrative Law Judge, sustained the initial

determinations holding the claimant ineligible to receive benefits, effective April 28, 2008,

on the basis that the claimant was not totally unemployed; charging the claimant with an

overpayment of $1,629.25 in benefits recoverable pursuant to Labor Law § 597 (4); and

reducing the claimant's right to receive future benefits by eight effective days on the basis

that the claimant made a wilful misrepresentation to obtain benefits.

Upon consideration of the entire record, the Board makes the following

FINDINGS OF FACT: The claimant is an actress, and a teacher; she also has a law

degree and prepares income tax returns, utilizing a software program to prepare the

returns. She teaches at different institutions when she can obtain classes; and works as

an actress when hired for a role.

The claimant has a website, which has drop down menus for each of the areas in which

she works, but it is not used to obtain clients. Rather, she usually obtains clients through

word-of-mouth and a client who wants to utilize her services will contact her by e-mail.

The claimant does not have a business account; and she does not need an IOLA

account, as she does not take retainers because she does not take the kind of legal work

which requires her to take retainers from clients; nor does she take money in escrow.

She has a home office where she performs work, but does not see clients in her home

office. The claimant has business cards; the front of the card identifies her as an actress

and indicates that she is a member of Actors' Equity and SAG; the back of the card lists

her e-mail address and phone number and includes the notation, "Tax preparation and e-

filing". The claimant will hand out her card if asked, but does not distribute them

randomly. The claimant files a Schedule C when filing her tax returns, listing deductions



which relate to any of her areas of work.

The claimant filed a claim for benefits effective April 28, 2008. She answered "no" to the

question about other employment or business activities because she was not performing

any activities at the time. Between May 11, 2008 and June 15, 2008, she received

$1,629.25 in benefits. The claimant prepared a tax return on July 3, 2008, for a client she

obtained through a referral from a mutual acquaintance; using her software, it took her

about two hours.

OPINION: The initial determination before the Board held the claimant ineligible on the

basis that she was self-employed. There is no evidence that the claimant was self-

employed as either an actress or a teacher. She taught at different institutions when

offered classes and worked as an actress when she was able to obtain a role. Hence, her

activities with respect to both of those areas cannot serve a basis upon which to find her

ineligible. As to the claimant's status as an attorney, there is no evidence that she has a

law practice. She does not maintain a business account or an IOLA account, does not

take money in escrow or take retainers, as she does not accept the type of work that

would require her to take a retainer. Even her business cards do not identify her as an

attorney, but merely indicate that she does tax preparation and e-filing. As to her tax

preparation activities, the record does not establish that the claimant operated a tax

preparation business which was in continuous operation. She merely prepared returns

when she obtained a client; and clients were obtained chiefly through word-of-mouth. Her

website appears to have functioned as an online résumé rather than as a means to

obtain new clients. The fact that the claimant took tax deductions does not, in and of

itself, support a conclusion that the claimant not totally unemployed (see, Appeal Board

No. 541752). The claimant would be not totally unemployed on any day she performed

tax work; as she testified that she prepared a tax return on July 3, 2008, she is ineligible

to receive benefits on that date. However, we conclude that the claimant was otherwise

totally unemployed and eligible to receive benefits.

As the claimant is eligible, the benefits at issue were not overpaid. As the claimant is

totally unemployed, except to the extent provided for in this decision, and was not

performing any activities at the time she filed her claim for benefits, her negative answer

was not a wilful misrepresentation and no forfeit penalty may be imposed.

DECISION: The decision of the Appeal Board is rescinded.

The decision of the Administrative Law Judge is reversed.

The initial determination, holding the claimant ineligible to receive benefits, effective April



28, 2008, on the basis that the claimant was not totally unemployed, is reversed, except

to the extent that the claimant was ineligible because she was not totally unemployed on

July 3, 2008.

The initial determinations, charging the claimant with an overpayment of $1,629.25 in

benefits recoverable pursuant to Labor Law § 597 (4); and reducing the claimant's right to

receive future benefits by eight effective days on the basis that the claimant made a wilful

misrepresentation to obtain benefits, are overruled.

The claimant is allowed benefits with respect to the issues decided herein.
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