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The Department of Labor issued the initial determinations holding the claimant ineligible

to receive benefits, effective beginning July 27, 2009 and ending August 26, 2010, on the

basis that the claimant was not totally unemployed; charging the claimant with an

overpayment of $10,088.00 in benefits recoverable pursuant to Labor Law § 597 (4) and

$650.00 in Federal Additional Compensation (FAC) attendant to the Law § 597 (4 )

benefits; and $10, 476.00 in Emergency Unemployment Compensation (EUC08) and

$675.00 in FAC benefits attendant to the EUC08 benefits (for a total overpayment of

$21,889.00) and reducing the claimant's right to receive future benefits by 428 effective

days on the basis that the claimant made willful misrepresentations to obtain benefits.

The claimant requested a hearing.

The Administrative Law Judge held hearings at which all parties were accorded a full

opportunity to be heard and at which testimony was taken.  There were appearances by

the claimant and on behalf of the employer and the Commissioner of Labor.  By decision

filed October 20, 2011 (A.L.J. Case No.), the Administrative Law Judge sustained the

initial determinations.

The claimant appealed the Judge's decision to the Appeal Board. The Board considered

the arguments contained in the written statement submitted on behalf of the claimant.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT: The claimant filed a claim for benefits on July 28, 2009 which claim

was made effective July 28, 2009.  The claimant received a claimant's handbook and

skimmed it.  The Claimant Handbook states, on p. 9 "YOU MUST REPORT ALL PART-

TIME WORK. ...You must report all the work that you perform, whether it is for yourself, a

friend, a relative, or an employer. Any activity that brings in or may bring in income must

be reported. You are considered employed on any day when you perform services - even



an hour or less - in self-employment, on a free-lance basis or for someone else." When

the claimant first filed for benefits, she informed the Department that she was working

part time and that her work hours were sporadic and she asked how to report her

employment.  The claimant was told she could still receive partial benefits so she

assumed that since she had informed the Department of the unique circumstances of her

part time employment, the Department would adjust her benefits accordingly,

notwithstanding how she reported when she certified weekly. The claimant did not ask

anyone at the Department of Labor whether her assumptions were correct.  When the

employer learned that the claimant had filed for unemployment benefits, the employer

protested the claim and also informed the Department of the unique circumstances of the

claimant's employment. The employer was also told that the claimant qualified for partial

benefits and the employer did not pursue the protest thereafter.

The claimant worked as a research assistant for the Gordon Family Foundation from

January 2009 through April 30, 2010, when the claimant had a nervous breakdown and

was no longer able to perform her work. The employer felt compassion for the claimant

and continued to pay her through August 2010, but the claimant performed no services

for the employer after April 30, 2010. According to the employer, the claimant worked

approximate twenty hours a week January 2009 through June 2009, and thereafter no

more than one or two days a week. The employer decreased the claimant's workload

because, as the claimant's stress increased, from losing her full time job and her

unsuccessful job search, the claimant's mental impairments increased and the quality of

the claimant's work decreased. The claimant was paid a flat rate of $688.00 monthly. The

claimant has a medical condition which affects her memory and as such she cannot

recall the specific dates that she worked for the employer herein, but she knows that she

did work for the employer January 2009 through April 2010.

The claimant filed a new claim effective August 2, 2010 and received another Claimant's

Handbook when her 2009 claim expired. For the period under review, when the claimant

certified for her weekly benefits from August 3, 2009 through August 8, 2010, she

reported that she did not work in employment or self-employment, even though when she

had previously filed for unemployment insurance benefits in 2006 while performing temp

work she certified each week indicating how many days of work she had done that week.

The claimant received $10,088.00 of regular § 597 (4) unemployment insurance benefits

and $650.00 in FAC benefits attendant to § 597 (4) of the Labor Law, and she also

received $10,476.00 in EUC08 benefits and $675.00 in FAC benefits attendant to

EUC08, for a total of $21,889.00 of unemployment insurance benefits during the period

under review.

OPINION: The credible evidence establishes that the claimant worked for the employer



herein two days a week from July 2009 through April 30, 2010, and was paid a flat rate of

$688 a month.  We accept the employer's testimony as to the number of days a week the

claimant worked on the employer's behalf because the claimant is unable to remember

the dates and hours she worked and did not provide any records thereof.  It is significant

that the employer's testimony that the claimant did not perform any services on behalf of

the employer from May 2010 through August 2010 is unrefuted. The fact that the

employer continued to give the claimant $688 a month May 2010 through August 2010

does not require the Board to conclude that the claimant was not totally unemployed

during that period when the employer has testified that the claimant provided no services

during that period.  (See Matter of Ramdeo, 281 A.D.2d 738.) It is also significant that the

Department of Labor provided no evidence to support their contention that the claimant

was not totally unemployed for the full period from July 27, 2009 through August 10,

2010.  Accordingly, we conclude that the claimant was not totally unemployed for two

days a week from July 27, 2009 through April 30, 2010. Therefore, she was overpaid

benefits; the amount of that overpayment should be referred to the Department of Labor

for recalculation in accordance with this decision.

The credible evidence further establishes that the claimant certified each week from July

27, 2009 through August 10, 2010 that she did not work in employment or self-

employment. For the period May 1, 2010 through August 10, 2010, the claimant's

certifications that she did not work were accurate and do not constitute  factually false or

willfully false statements. However, as we have concluded that the claimant worked two

days a week for the period from July 27, 2009 through April 30, 2010, her certifications

each week that she did no work during that time period constitute factually false

statements and the overpayment of benefits, for those two days per week during the

period from July 27, 2009 through April 30, 2010, is recoverable.

We note that a misrepresentation is considered willful if it is knowingly made; it does not

imply an intent to defraud. (Matter of Bernstein, 278 A.D. 625, aff'd 303 NY 755.)   The

claimant's representative argues on appeal that Matter of Todino, 59 AD2d 638, ought to

apply to the case herein, as the claimant disclosed her part-time work to the Department

of Labor at the outset of her claim for benefits. However, Matter of Todino is

distinguishable from the case before us.  In Todino, the claimant had a business which

was temporarily without work, and in Matter of Oster, 53 AD2d 740, on which Todino

relied, the claimant performed few services beyond writing some checks for a restaurant

which was operated by his wife.  It was in the context of those fact patterns that the Court

held that the claimants could not be expected to understand the nuances of "total"

unemployment as contemplated by the statute. It cannot be said that the claimant herein

would not have understood that the activities she was engaged in constituted work, and it



is clear from her testimony that she understood that she was performing work. The fact

that the claimant informed the Department of Labor that she was engaged in "sporadic"

part-time work does not relieve her from the requirement that she correctly report each

day that she worked. (AB 542900.) Moreover, the Department of Labor could not have

predicted which days she would work from the claimant's description of "sporadic" days

of work and thus could not predetermine how much money to release each week in

unemployment insurance benefits.  We note that the claimant had received a Claimant

Handbook which informed her that she was to report each day that she worked.

Moreover, we further note that the claimant testified that just a few years before, in 2006,

she had filed for unemployment insurance benefits while doing temporary work and that

during that claim she certified each week indicating which days she had performed work,

which shows that she understood that she should report the days that she worked.

However, she did not do so for the period July 27, 2009 through April 30, 2010, and as it

is clear that the claimant understood she was performing work, we conclude that her

inaccurate certifications for the period July 27, 2009 through April 30, 2010 constitute

willful misrepresentations, making the imposition of the forfeit penalty appropriate for that

period.

DECISION: The decision of the Administrative Law Judge is modified as follows and, as

so modified, is affirmed.

The initial determination, determinations holding the claimant ineligible to receive

benefits, effective beginning July 27, 2009 and ending August 26, 2010, on the basis that

the claimant was not totally unemployed, is modified to be effective two days a week July

27, 2009 through April 30, 2010, only, and, as so modified, is sustained.

The initial determinations, charging the claimant with an overpayment of $10,088.00 in

benefits recoverable pursuant to Labor Law § 597 (4) and $650.00 in Federal Additional

Compensation (FAC) attendant to the Law § 597 (4 ) benefits; and $10, 476.00 in

Emergency Unemployment Compensation (EUC08) and $675.00 in FAC benefits

attendant to the EUC08 benefits (for a total overpayment of $21,889.00), are modified

accordingly, and, as so modified, are sustained.

The amount of the claimant's recoverable overpayment is referred to the Department of

Labor for

recalculation in accordance with this decision.

The initial determination, reducing the claimant's right to receive future benefits by 428

effective days on the basis that the claimant made willful misrepresentations to obtain



benefits, is modified accordingly, and, as so modified, sustained.

The amount of the claimant's forfeiture penalty is referred to the Department of Labor for

recalculation in accordance with this decision.

The claimant is denied benefits with respect to the issues decided herein, in accordance

with the decision set forth above.
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