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The Department of Labor issued the initial determinations disqualifying the claimant from

receiving benefits effective September 1, 2009, on the basis that the claimant lost

employment through misconduct in connection with that employment and holding that the

wages paid to the claimant by the City of New York prior to September 1, 2009, cannot

be used toward the establishment of a claim for benefits; holding the claimant ineligible to

receive benefits, effective September 7, 2009, on the basis that the claimant was not

totally unemployed; charging the claimant with an overpayment of $2,835 in benefits

recoverable pursuant to Labor Law § 597 (4); charging the claimant with an overpayment

of $200 in federal additional compensation (FAC) benefits repayable pursuant to Section

2002(f) of the American Recovery and Reinvestment Act of 2009; and reducing the

claimant's right to receive future benefits by 64 effective days on the basis that the

claimant made willful misrepresentations to obtain benefits. The claimant requested a

hearing.

By decision filed September 13, 2011 (Appeal Board Case No. 554059), the Board

rescinded the decision of the Administrative Law Judge filed September 17, 2010, which

overruled the disqualification and sustained the remaining initial determinations insofar as

the claimant was held ineligible for benefits on the basis that he lacked total

unemployment, was charged with recoverable overpayments and was assessed a forfeit

penalty for having made willful misrepresentations to obtain benefits, and remanded the

case to the hearing Section for a hearing and a decision on the remanded issues. The

Administrative Law Judge held a hearing at which all parties were accorded a full

opportunity to be heard and at which testimony

was taken. There were appearances by the claimant and on behalf of the Commissioner

of Labor. By decision filed December 2, 2011 (A.L.J. Case No. ), the Administrative Law

Judge sustained the initial determinations.



The claimant appealed the Judge's decision to the Appeal Board.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT:   The claimant, an attorney, was admitted to the NYS bar in 1998,

and several years later opened a solo law practice as a sideline to a full-time job for

another employer. On or about September 5, 2009, the claimant filed a claim for benefits

effective September 7, 2009, when his full-time employment ended for reasons no longer

at issue herein. Thereafter, the claimant received an information handbook which is also

available to claimants online and which stated: "If you work less than four days in a week

and earn $405 or less you may receive partial benefits" and also stated: "You are

considered employed on any day when you perform any services -even an hour or less-

in self-employment, on a free-lance basis, or for someone else. It makes no difference

whether this work is in covered employment or whether you get paid for the day."

At the time he filed his claim for benefits, the claimant disclosed that he had a business

that might bring in income and on or about September 15, 2009, the claimant disclosed

on the TCC343.5 questionnaire form that he was operating the law practice as a sideline

business. On September 30, 2009, a labor service representative advised the claimant

that he was to report all work even an hour or less in any self-employment.

The claimant operates his law practice out of his home and meets with clients as needed

at a certain commercial building on Wall Street where he rents a conference room for $30

- $50 per hour. After September 7, 2009, and prior to June 20, 2010, the claimant

performed legal services for approximately ten to fifteen clients, one-half of whom

received his services free of charge. During this time period, the claimant retrieved his

mail anywhere from one to three times per month, met with clients and appeared in court.

The claimant claimed weekly benefits and certified to having worked in the weeks when

he performed legal services. Thereafter, the claimant received benefits totaling $2,835

and federal additional compensation totaling $200.

OPINION:   The credible evidence establishes that the claimant, a licensed attorney,

performed legal services for approximately ten to fifteen clients during the time period he

was claiming benefits. Significantly, the claimant acknowledged that he met with clients

and made court appearances. The claimant's contention is unpersuasive that one-half of

those clients were non-paying ones given the information provided in the handbook and

which was available to him online stating that all services constitute employment for

purposes of applying the unemployment insurance law whether paid or not. We conclude

that the claimant's activities during the period he was claiming benefits constitute

employment. Further, the claimant stood to gain financially from the continued operation



of his ongoing law practice, even on days when he did not perform any services.

Accordingly, we conclude that the claimant lacked total unemployment and was properly

held ineligible for benefits effective September 7, 2009. As the claimant was not entitled

to receive benefits, those benefits that he received constitute an overpayment.

The credible evidence further establishes that the claimant disclosed to the Department

of Labor at filing and again on or about September 15, 2009, that he had a sideline

business that might bring in income and that during his weekly certifications, he reported

the days he worked each week. Significantly, a labor service representative advised the

claimant on September 30, 2010, to claim partial benefits, instead of advising the

claimant that he was not eligible for benefits because he stood to gain financially from an

ongoing business. The claimant's sworn, credible and unrefuted testimony that he

reported the days he worked during the time period at issue was corroborated by the

certification records showing that he did not collect full weekly benefits each week. Thus,

we conclude that the claimant certified for, and collected, the benefits in good faith. As

the claimant did not conceal his law practice at filing, did not make any factually false

statements, and merely followed the advice of the labor service representative to certify

each week by indicating the days he was performing services in his law practice, we

conclude that the overpayments are not recoverable and that

the forfeit penalty was improperly imposed. Accordingly, the initial determinations

charging the claimant with recoverable overpayments and assessing a forfeit penalty for

having made willful misrepresentations to obtain benefits are overruled.

DECISION:   The decision of the Administrative Law Judge is modified as follows and, as

so modified, is affirmed.

The initial determination, holding the claimant ineligible to receive benefits, effective

September 7, 2009, on the basis that the claimant was not totally unemployed, is

sustained.

The initial determinations, charging the claimant with an overpayment of $2,835 in

benefits recoverable pursuant to Labor Law § 597 (4); charging the claimant with an

overpayment of $200 in federal additional compensation (FAC) benefits repayable

pursuant to Section 2002(f) of the American Recovery and Reinvestment Act of 2009;

and reducing the claimant's right to receive future benefits by 64 effective days on the

basis that the claimant made willful misrepresentations to obtain benefits, are overruled.

The claimant is denied benefits with respect to the issues decided herein.
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