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The Department of Labor issued the initial determination disqualifying the claimant from

receiving benefits, effective October 17, 2011, on the basis that the claimant refused an

offer of suitable employment without good cause; charging the claimant with an

overpayment of $1,448  in Emergency Unemployment Compensation (EUC08) benefits

repayable pursuant to § 4005 (b) of the Federal Supplemental Appropriation Act 2008,

Title IV, Emergency Unemployment Compensation (EUC08), Public Law 110-252;

charging the claimant with an overpayment of $1,086 in benefits recoverable pursuant to

Labor Law § 597 (4); and reducing the claimant's right to receive future benefits by eight

effective days on the basis that the claimant made willful misrepresentations to obtain

benefits. The claimant requested a hearing.

The Administrative Law Judge held hearings at which all parties were accorded a full

opportunity to be heard and at which testimony was taken.  There were appearances on

behalf of the claimant and the Commissioner of Labor.  By decision filed May 22, 2012 (),

the Administrative Law Judge sustained the initial determination.

The claimant appealed the Judge's decision to the Appeal Board.  The Board considered

the arguments contained in the written statement submitted on behalf of the claimant.

We have reviewed the entire record and have considered the testimony and other

evidence. It appears that no errors of fact or law have been made. The findings of fact

and the opinion of the Administrative Law Judge are fully supported by the record and,

therefore, are adopted as the findings of fact and the opinion of the Board.  In response

to the claimant's argument on appeal, we further conclude that although no start date

was included in the original offer of employment made over the phone that fact, in and of

itself, does not render the offer insufficient, especially where, as here, the claimant said

she was unwilling to return to work at the pay rate offered. Given that the claimant

impeded the employer's offer of work by declining to return at the hourly rate of $12, it



would have been futile for the employer to then propose a start date.  The claimant

refused the offer because she was dissatisfied with the wage and benefits offered.

However, the evidence establishes that the offer exceeded the prevailing wage in the

locality and the claimant was suited to the job by training and experience.

The claimant's argument that she was not required to accept the job because the wage

was below 80% of her high quarter wages is unpersuasive given that the statute requires

a claimant to accept any employment to which she is suited by training and experience

so long as the wage offered is not substantially below the prevailing wage for similar work

in that locality. The clause relied on by the claimant is not written as an exception to that

rule.  Rather, it is a limitation on the requirement that after thirteen weeks of

unemployment a claimant is required to accept any job she is capable of performing.

Given that the claimant had previously performed these same duties for the employer,

the eighty percent limitation does not apply and the lower wage offered did not provide

the claimant with a statutory basis to refuse the offer.

DECISION: The decision of the Administrative Law Judge is affirmed.

The initial determination is sustained.

The claimant is denied benefits with respect to the issues decided herein.

GEORGE FRIEDMAN, MEMBER


