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The Department of Labor issued the initial determinations disqualifying the claimant from

receiving benefits, effective December 5, 2011, on the basis that the claimant voluntarily

separated from employment without good cause; charging the claimant with an

overpayment of $7,920 in regular benefits recoverable pursuant to Labor Law § 597 (4)

and $9,720 in EUC08 benefits, recoverable pursuant to the Supplemental Appropriations

Act, 2008 Title IV - Emergency Unemployment Compensation, Public Law 110-252,

Section 4005(b); and reducing the claimant's right to receive future benefits by 8 effective

days on the basis that the claimant made a willful misrepresentation to obtain benefits.

The claimant requested a hearing.

The Administrative Law Judge held combined hearings at which all parties were

accorded a full opportunity to be heard and at which testimony was taken. There were

appearances by the claimant and on behalf of the employer. By decision filed February 7,

2013 (), the Administrative Law Judge overruled the initial determinations.

The Commissioner of Labor appealed the Judge's decision to the Appeal Board. The

Board considered the arguments contained in the written statement submitted on behalf

of the Commissioner of Labor.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT: On November 9, 2011, after losing her full time job as a security

guard with a security company, the claimant filed her original claim for benefits over the

telephone, effective October 31, 2011 and established a weekly benefit rate of $360.

While waiting for her first benefit check, the claimant was hired on November 18, 2011 to

work as a night security agent at another security company's client's casino. She worked

20 hours a week over three days a week for two weeks until November 28, 2011. The

pay was $7.50 an hour which multiplied by 20 hours resulted in $150 gross pay a week.



She stayed at this job because she had no other income. She was not promised by the

employer that there would be more hours of work. She asked another supervisor for a

better position as a driver at $10 an hour without result. On Saturday, December 3, 2011,

her first weekly unemployment insurance benefit check for $360 arrived. On Monday,

December 5, 2011, she submitted a resignation form to the employer and quit her job

because she received more income from her unemployment insurance benefit check

than from working part time and receiving partial benefits. She did not report this part-

time employment to the Department of Labor in her weekly certifications because she

thought it was too short a term of employment at a very low wage to matter and she did

not want her quit to prevent her from getting her unemployment insurance benefits.

Thereafter, the claimant received $7,920 in regular unemployment insurance benefits and

$9,720 in EUC08 benefits.

OPINION:  The credible evidence establishes that on Monday, December 5, 2011, the

claimant resigned from her job as a part-time security guard with the employer herein

because she had just received her first unemployment insurance benefit check on

December 3 for $360 for four effective days in the statutory week. This translated to $90

in unemployment insurance benefits for each of four effective days. We agree with the

Judge that the claimant had good cause to quit her part-time job because working part

time for three effective days and collecting one day of benefits placed her in a position of

financial hardship. Specifically, the claimant's 20 hours of work a week for the employer

divided by 3 shifts yielded 6.67 hours of work during each shift. This figure multiplied by

$7.50 an hour results in about $50 gross earnings a day over three of four effective days.

Therefore, had she worked three of the four effective days each week, the claimant would

have lost almost $40 each day in benefits. Put another way, if she had continued working

part time for $150 a week and received one day of benefits in the amount of $90, this

would have resulted in total weekly wages of $240 instead of the $360 in gross weekly

unemployment benefits. The Court has long held that a claimant is not required to work

part-time and earn less than his weekly benefit rate (See Matter of Scranton, 12 NY2d

983). Significantly, the claimant's refusal of an offer of work in Scranton was found to

have been with good cause because she would have been required to work four and a

half hours each day for each of the four effective days in a statutory week. She could

never have accrued enough effective days to obtain even one day of unemployment

benefits. Over an indefinite period of time, she would have suffered severe financial

hardship with such part-time employment because her earnings were insufficient to

maintain her (See Appeal Board No. 65,000-59). Similarly in the case now before us, the

claimant who had worked full time would have realized $120 less income each week if

she had continued to work part time and collect one day of partial benefits each week

rather than collecting her full weekly benefit rate of $360 a week that she was eligible to

receive. Thus we conclude she had good cause to quit her part-time employment.



Accordingly, we further conclude that the claimant is eligible for benefits and there is no

overpayment.

However, with regard to the issue of willful misrepresentation, the credible evidence

further establishes that the claimant did not reveal that she quit her part-time work to the

Department of Labor. The Court has held that claimants must reveal all facts pertinent to

their claims for benefits to the Department so that the Commissioner of Labor can

investigate and determine their continuing eligibility for benefits (See Matter of Marder, 16

AD2d 303 and Matter of O'Leary, 93 AD2d 915). Here, we find that the claimant

knowingly and intentionally withheld information from the Department of Labor about her

separation from the employer herein. Thus she made a knowing and intentional false

statement in order to receive benefits. Accordingly, we further conclude that the claimant

made a willful misrepresentation and, as the claimant was eligible for benefits, a four (4)

effective day forfeiture penalty should be imposed.

DECISION: The decision of the Administrative Law Judge is modified as follows and, as

so modified, is affirmed.

The initial determinations, disqualifying the claimant from receiving benefits, effective

December 5,

2011, on the basis that the claimant voluntarily separated from employment without good

cause; charging the

claimant with an overpayment of $7,920 in benefits recoverable pursuant to Labor Law §

597 (4) and $9,720 in EUC08 benefits, recoverable pursuant to the Supplemental

Appropriations Act, 2008 Title IV - Emergency

Unemployment Compensation, Public Law 110-252, Section 4005(b), are overruled.

The initial determination, reducing the claimant's right to receive future benefits by eight

(8) effective days on the basis that the claimant made a willful misrepresentation to obtain

benefits, is modified to have a forfeiture penalty of four (4) effective days, and as

modified, is sustained.

The claimant is allowed benefits with respect to the issues decided herein.
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