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The Department of Labor issued the revised determination holding the claimant eligible to

receive benefits. The employer requested a hearing and objected contending that the

claimant should be held ineligible to receive benefits because the claimant was not totally

unemployed.

The Administrative Law Judge held a telephone conference hearing at which all parties

were accorded a full opportunity to be heard and at which testimony was taken.  There

were appearances on behalf of the claimant, the employer, and the Commissioner of

Labor.  By decision filed March 12, 2013 (A.L.J. Case No. ), the Administrative Law

Judge overruled the employer's objection and sustained the revised determination.

The employer appealed the Judge's decision to the Appeal Board. The Board considered

the arguments contained in the written statement submitted on behalf of the employer.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT:  In January 2012, the claimant was put on restricted duties due to

medical issues.  The claimant could not do heavy lifting, climbing or work in the sun, but

was still able to work in some capacity.  By letter dated August 6, 2012, the employer

informed the claimant that it could no longer accommodate his medical restrictions and

that his last day of work would be August 17, 2012.  The employer also advised the

claimant that after August 17, 2012, he would receive payment for his accruals.  The last

day on which the claimant physically worked was August 17, 2012.  While the claimant

was in "paid" status, he continued to accrue full benefits. His benefits included, among

other things, payment for agency holidays, which would not have been paid to the

claimant had his employment been terminated.

The claimant filed a claim for unemployment insurance benefits, effective August 27,



2012.  From August 20, 2012 to January 23, 2013, the claimant used his sick leave

accruals. On January 24, 2013, the claimant was paid based on sick leave and floating

holiday leave accruals.  From January 24, 2013 to January 30, 2013, the employer

applied the claimant's floating holiday leave accruals.  From January 30, 2013 to

February 6, 2013, the employer applied the claimant's personal leave accruals.  From

February 6, 2013 to February 28, 2013, the employer applied the claimant's vacation

leave accruals.  The claimant did not work for the payments he received. The claimant's

accruals were exhausted as of February 28, 2013, and his benefits ceased.

OPINION: Labor Law § 517 (2) (a) provides in part that "remuneration" does not include

the amount of any payment made to, or on behalf of, any employee under a plan or

system established by an employer which makes provision for his employees generally,

including any amount paid by an employer for insurance or annuities, or into a fund, to

provide for any such payment on account of retirement, or sickness or accident disability.

Labor Law § 524 defines a week of employment as a week in which a claimant did some

work in employment for an employer liable for contributions. The regulations of the

Commissioner of Labor provide that a "week of employment includes any statutory week

during any part of which an employee is on paid vacation or other paid leave of absence

even though no actual work is performed" (12 N.Y.C.R.R. § 470.2 (g)).

The credible evidence establishes that the claimant received his usual full weekly wages

on a paid leave basis from August 20, 2012 through February 28, 2013. Sick leave

payments do not constitute remuneration from work for purposes of entitlement to

unemployment insurance benefits (see, e.g., Matter of Rappaport 144 AD2d 141 [3d

Dept. 1988]; Matter of Hines 161 AD2d 909 [3d Dept., 1990]). Here, the claimant

received sick leave payments at full pay pursuant to a plan established by the employer

from August 20, 2012 through January 23, 2013.  On January 24, 2013, the claimant was

paid based on sick leave and floating holiday leave accruals.  We note that the claimant

did not perform any services for the employer during the entire period at issue. Since the

claimant's weeks of paid sick leave do not constitute remuneration or weeks of

employment for the purpose of establishing future eligibility for benefits, it should not be

considered employment or compensation so as to make the claimant ineligible at present

(Matter of Rappaport 144 AD2d 141 [3d Dept. 1988]).  As the sick leave payments

received by the claimant pursuant to the employer plan are not remuneration and he did

not perform any services for the employer during the period at issue, he was totally

unemployed from August 20, 2012 through January 23, 2013.

The claimant received his usual full weekly wages for that part of January 24, 2013 which

was paid based on floating holiday leave accruals, and during his leave periods of

January 25, 2013 through January 30, 2013, January 30, 2013 through February 6, 2013,



and February 6, 2013 through February 28, 2013.  The wages received by the claimant

during these periods, however, were not sick leave payments, but were floating holiday

leave, personal leave, and vacation leave payments, which constitute compensation and

weeks of employment. Regardless of whether actual work was performed, as the

employment relationship had not ended until February 28, 2013, as established by the

claimant's continuation to accrue benefits, the wages paid during the claimant's floating

holiday leave, personal leave, and vacation leave periods are considered compensation.

Accordingly, we conclude that the claimant lacked total unemployment and is ineligible

for benefits effective, January 24, 2013 through February 28, 2013, only.

DECISION: The decision of the Administrative Law Judge is modified as follows and, as

so modified, is affirmed.

The employer's objection, that the claimant should be held ineligible to receive benefits

because the claimant was not totally unemployed, is modified to be effective January 24,

2012 through February 28, 2013, and as so modified, is sustained.

The revised determination, holding the claimant eligible to receive benefits, effective

August 27, 2012, is modified to hold the claimant eligible to receive benefits, effective

August 27, 2012 through January 23, 2013, and March 1, 2013, and as so modified, is

sustained.
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